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PREFACE. 

This book is based upon lectures delivered before the 
Institute of Bankers of New South Wales, in the winter 
months of the past few years. 

Part I. deals with Elementary Law relating to Per- 
sonal Property, and is introductory in character; it is 
intended to fit the Banker, or the Law Student who may 
^ be reading law for the first time, to follow the discussion 

^ contained in the main part of the book. 

-^ Part II. is the body of the book. It contains what 

a I hope will be found a close and reasonably accurate dis- 

3 cussion of the relation of Banker and Customer, and of 

^ the nature of property in money, cheques, and bank 

^ accounts; chapters dealing with the position of banker 

f) and customer, in respect of domiciled Bills, and Bills 

^ discounted or for collection, and with the effect on the 

(^ banking contract of the action of Agencies, Branch Banks, 

(O and OflScers are added. 

In dealing with the duty of Banks in respect of 
the collection and payment of cheques, a great deal of 
attention has necessarily been paid to recent English 
decisions, especially to the Gordon cases, to the analysis 
of which a special chapter has been devoted ; in the same 
way, the Victorian case of Marshall v. Colonial Bank has 
been discussed at length in a chapter on Forgeries. It 
may be that the importance, and the recency of those 
cases, have pressed themselves upon me, and into the 
book, somewhat prominently; but I make no excuse for 
treating at length cases which have created such profound 
interest where banking law is discussed, and which have 
led in some States to alterations of the important law 
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codified in the Bills of Exchange Act. Indeed, a really 
unfortunate effect of these decisions has been the ten- 
dency to diversify by sporadic amendment, law which 
had, by the adoption of that statute, been rendered 
practically uniform throughout England, Canada, Aus- 
tralia, New Zealand, and many of the United States of 
America. 

Having spent some of the earlier years of my life 
as a clerk in the service of a bank, I may claim to have 
seen banking routine from the practical as well as the 
legal point of view, and I hope the experience and famili- 
arity with negotiable instruments gained by handling 
many thousands of them in the way of a banker may 
have assisted me as a lawyer to handle these topics in 
a practical and useful manner. I venture, at any rate, 
to hope, like Sir Frederick Pollock in the introduction 
to his Law of Torts, that, where an interesting topic has 
invited expatiation or digression, some practitioner may 
some day be helped to his case thereby. The contract 
of Deposit for Safe Custody has been dealt with for the 
sake of convenience in the introductory part of the book, 
and used as an illustration of Bailment. 

Part III. deals with Securities and Bankruptcy, and, 
like Part I., is designed for the use of Bankers and Stu- 
dents. 

The law relating directly to Bankers is practically the 
same throughout Australia and New Zealand ; and, though 
the statutes referred to herein are those of New South 
Wales, except where otherwise expressly mentioned, they 
are, after all, of minor importance compared with the 
Common Law wihich prevails throughout Australia and 
New Zealand; and further, each statute has its counter- 
part in each State of Australia and in New Zealand, 
though not always known by the same name. 

Thus, the statutory law, relating to Evidence and 
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Bankers' Books is in force throughout Australia aud New 
Zealand. So is the Bills of Exchange Act, though in 
Victoria it forms a part of the Instruments Act. Stamp 
Duties Acts are much the same in each State, and the 
Criminal Law and Bankruptcy Acts, where they difEer 
at all, differ in procedure rather than in substance. - 

The Banks and Bank Holidays Act of New South 
Wales is represented by the Banks and Currency Act of 
Victoria, and the Bills of Sale, Liens on Crops and Wool 
and Stock Mortgages Acts of New South Wales have their 
counterpart in Victoria in parts of the Instruments Act. 

Were it necessary to justify this publication, I 
should claim that the ordinary text book does not 
directly show the application of legal principle to the 
routine work of banking. Even the doctrine of negoti- 
ability and its application are, it may be safely asserted, 
insufficiently understood. Yet some of the largest items 
in an inventory of the personal property of a modern 
community would consist in the bank balances, the coin 
in reserves and in circulation, the cheques and other 
mercantile paper in course of negotiation or collection. 

The amounts owed by Australian Banks to cus- 
tomers in Australia aggregate more than £100,000,000. 
Debit balances owed to them by their customers amount 
to somewhat similar figures ; coin held, £20,000,000 ; notes 
and coin in circulation, about £10,000,000; and the 
cheques and mercantile paper passing annually through 
the clearing-houses in Melbourne and Sydney amount to 
hundreds of millions sterling. The application of ele- 
mentary principles of law to these huge items of property 
is but scantily shown in the ordinary text-book, and the 
ability to trace out the position of the parties to a nego- 
tiable instrument which has passed through any unusual 
course is not common. 

Having its origin in a course of lectures, I have no 
doubt, this book will betray some faults of style, in ex- 
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pression more suited to the lecture room than the medium 
of pen and ink; but I found it impossible to eliminate 
that feature without re-writing the whole work. I can 
only plead for tolerance of such defects from those to 
whom the book may be of practical use. 

It remains to offer my sincere thanks to friends who 
have assisted me in the completion of this work. Especi- 
ally my thanks are due to Mr. Leverrier, of the Bar of 
New South Wales, and Challis Lecturer on the Law of 
Status, Civil Obligations, and Crimes, and to Mr. 
Macansh, of the firm of Fisher and Macansh, whose ex- 
perience as legal adviser to two Banks in Sydney is very 
great. 

Both these gentlemen have assisted me with advice 
and revision to an extent that allows me to offer this book 
to the public with a degree of confidence in the accuracy 
of my work greater than I could have felt in unaided 
effort. 

To Mr. J. B. Peden, of the New South Wales Bar, 
Challis Lecturer on the Law of Property, I am also 
indebted for useful suggestions as to the matter of 
Part I. 

F. A. A. RUSSELL. 

Denman Chambers, 

Phillip Street, Sydney, 

7th May, 1907. 
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BANKER & CUSTOMER 

Part I.— INTRODUCTORY. 



CHAPTER I. 



NATURE OF BANKING LAW, AND ITS POSITION 
IN THE FIELD OF LAW. 

There is no specific branch of law which can be properly 
termed the Law of Banking. 

The Law of Banking is, however, used as a term to Chap. I. 



denote that portion of the Law which bears directly upon xjbe of the 
the rights and duties of bankers, when acting as such, ^^"* ** ^^'„ 
and upon the customers of a bank in respect of their bank 
accounts, banking operations, and dealings in documents 
to which a bank is a party. The operations of banks 
and their customers are so far-reaching that the whole, 
field of law would require to be traversed in order to bring 
under review the application of legal principle to the 
multifarious questions arising in the course of banking 
business. Ordinary banking business, however, has a 
certain well-understood compass, within which lies the 
daily routine work of bankers ; this consists chiefly in the 
management of customers' accounts, the payment of their 
cheques by exchange or by cash, the collection of docu- 
ments for them, the arrangement of credit, the issue of 
notes, and transactions with other banks, branches, and 
agents, in furtherance of these functions ; and the law 
which is applicable to all these everyday operations is 
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Chap. I. capable of being explained and its operation shown in 
volumes of moderate compass ; it is to the explanation of 
this body of law that the works of text books writers 
on banking law are chiefly devoted. 



Branches of 
law. 



The whole body of Law which applies within the 
territorial limits of a State is called by jurists Municipal 
Law as opposed to International Law. 

This so-called Municipal Law is subdivided for 
convenience into various branches, the most important 
of which, from the point of view of a student of 
Commercial Law, are the Law of Contracts, the Law of 
Property, and the Law of Torts; torts being the name 
given by lawyers to wrongs (not necessarily crimes) 
which give rise to actions in the civil courts. 

The Criminal Law, too, has some provisions which 
bear directly on banking and commercial law; and 
indirectly it is of the greatest importance iu safeguard- 
ing business men and the transaction of business. It 
should be borne in mind that the departments of law 
are not self-complete, but overlap and lead one into 
another, so that a complete study of any one branch of 
law would take the enquirer into most, if not all, the 
other branches. And if a topic such as banking is to 
be treated of in its legal aspect, it will be necessary to 
draw from many branches of law to properly review it. 
S'ubject to this. Banking Law may be considered as a 
part of the Law of Propertj. 
Distinction The Law of Property is sub-divided into two 

and Personal branches, namely, the Law of Real and the Law of 
Property. Personal Property ; this distinction is natural and 
necessary, for real property is different in kind from all 
other forms of property ; it comprises land and things 
in the nature of land, as houses built upon or mines dug 
% in it, it includes also the title deeds or muniments which 

relate thereto. Property which is not real estate is in nature 
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usually moveable and destructible, often perishable, and Chap. I. 
a great deal of it such as crops, foodstuffs, clothing, &c., 
is consumed by use. Of necessity, therefore, the law 
offers different remedies to the owners of realty and 
personalty. The dispossessed owner of realty can be 
replaced in possession of his land; but in the case of per- 
sonalty it may be quite useless to attempt to regain 
possession, and a remedy by way of damages or compensa- 
tion is indicated. There are also historical reasons for a 
wide difference between the two branches of the Law of 
Property. In the case of real property the present law 
is directly derived from the rules of feudal tenure, and 
though the tendency of recent amendments of this 
branch of law has been to eliminate the characteristics 
of mediaeval feudalism, still the ownership, holding, or 
tenure of land, as it is more accurately called, remains 
Feudal in character, and many details of the existing law 
can only be fully explained and understood in the light 
of Feudal history. 

The Law of Real Property is then a thing by itself, 
distinct in character from the law which governs other 
classes of property. 

Having noticed this distinction, the student of bank- 
ing law may defer for the present any consideration of 
real property law. It has its importance in connection 
with bank premises, and, what is of vital interest to 
bankers, in connection with securities ; but in a study 
of the business of the banking room and of the every 
day dealings with customers it may be disregarded. 

The term personal property is far wider than real what is 
property ; it embraces all that is not '•' real,'* as cattle, ^®rtyT^ ^^^ 
furniture, plate, ships, money, mercantile documents, as 
well as such things as debts, shares in companies, deben- 
tures. Government stock, and the like. Leases of real 
estate, although they really give the tenant an interest in 
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Cf. page 10. 



Its sources. 



Statute. 



Chap. I. land, are considered to be part of his personal estate; they 
were inapt for inclusion under the feudal rules of 
tenure, but savoured of the land, and were therefore 
termed chattels real ; they are treated of in works 
on Eeal Property. Other kinds of personal property 
were termed chattels personal and it is with these we 
have now to deal; chattels real having been men- 
tioned simply to complete the classification. Now 
banking accounts, coin, notes, cheques, bills, fixed 
deposits, letters of credit, &c., are all chattels personal 
and are governed by the principles of the law of per- 
sonal property. This law, unlike that of real property, 
is heterogeneous, derived from various sources and con- 
nected with different periods of history. Thus the modern 
law with regard to bankrupt debtors, public companies, 
policies of insurance, copyright, &c., is to be found mainly 
in Acts of Parliament which were enacted as the modern 
developments of business required. Then, the law 
relating to bills of exchange is derived from the Law 
Merchant ; it has recently been codified and enacted in 
The Bills of Exchange Act. That Act was intended to be 
a codification, and the law which it embodies had already 
been engrafted into English mercantile law from cus- 
toms which prevailed with binding force amongst 
merchants. Besides all this, there was always the com- 
mon law of England relating to personalty; this applied, 
and still applies, to all forms of personalty except where 
otherwise provided by statute or where legal recognition 
of other rules was gained by the force of universal custom 
as in the case of the law merchant. This, when it occurred, 
was not so much an alteration of the common law as an 
addition to it of statute and customary law, designed to 
meet cases unknown in the simpler composition of society 
and industry of feudal times. 
Common Law In early days the most important part of a man's 

banking. personal estate consisted of his herds and flocks, and 



Law mer 
chant. 



Common 
Law. 
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thu8 the term chattel (the Norman-French equivalent of Chap. I. 
cattle) came to be a generic term, embracing all classes of 
personalty. In those days, bills of exchange and policies 
of insurance were unknown to the law in England ; debts, 
however, were known then as now, and it is perhaps due 
to this fact that there has been so little legislation on the 
subject of banks and bank accounts, for it has been 
decided that the balances due by banks to their cus- 
tomers on current account are simple contract debts and 
nothing more, and the relationship is the same even 
though the position be reversed. It follows, thereupon, 
that the relationship of banker and customer is governed 
chiefly by the common law. 

The volume of banking business is now so huge, and Statute law 
its growth so modern, that one might expect to find a banking.^'* 
quantity of recent statute law regulating the subject, and 
there are some enactments dealing expressly with bank- 
ing, but all things considered they are remarkably few. 
The chief of these statutes are : — 

(1) The Banks and Bank Holidays Act, which 

regulates, among other things, the publication 
of periodic returns. 

(2) The enactments relating to evidence of bank- 

ing accounts and bankers^ books. 

(3) The part of the Bills of Exchange Act dealing 

with crossed cheques. 

From the foregoing the student should gather, that Banking law 
no express body of law especially designed to I'^gulate J^e law^of 
transactions with banks can be discovered or pointed out^^P- 
as the law of banking, that the law of banking may be 
regarded as a part of the law of personal property ; and, 
that it is to be gathered from various sources, the chief 
of which are : — 
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Chap. I. (a) The principles of the common law relating 

Sources of especially to the possession, delivery, and 

banking law. ownership of chattels, to debts, and to simple 

contracts. 

(b) Parts of the statute law directly applicable to 

banks. 

(c) Statute law which necessarily affects and 

regulates the conduct of bankers, though not 
applying exclusively to them : for example, 
the provisions of the Bills of Exchange Act 
relating to the duties of the holder of a bill 
of exchange. 

The student who is reading law for the first time is 
very often bothered by the use of the terms "common 
law^* and '^equity,'' and to such the following definitions 
may be of use : — 
Common Gommoil Law is not statute law ; 

^' nor equity ; 

nor civil or Roman law; 
but is, — 

(a) That portion of the present or former law of 

England which does not rest upon statute ; 

(b) In a second sense common law consists of that 

portion of law which is administered in the 
Common Law Courts as opposed to those of 
Equity, Probate, Divorce and Admiralty ; 

(c) In a third sense, when the term is used by way 

of contrast to the civil or Roman law, it may 

include equity. 
Equity. Equity is a body of law administered by the Courts 

of Equity. It is distinguishable from law in the way it 
is applied rather than in it.s spirit. It was developed by 
the Chancellors of England with the aid of Roman law and 
common law principles before and during the reigns of the 
Tudor sovereigns. In times when the common law was 
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administered in a cramped and highly technical fashion Chap. L 
it was used to supplement the common law, and to provide 
remedies for grievances which appeared to be beyond its 
reach. The Chancellors were trained ecclesiastics, well 
qualified to enquire into matters of conscience, and their 
courts acquired an exclusive jurisdiction in matters re- 
lating to trusts and wills; their decrees were directed 
personally to the litigants before the court, enjoining 
upon them their duties in a way that those addressed 
might not ignore; and in the oflSces attached to their 
courts were officers and a system capable of analysing 
accounts in a manner which Common Law Courts could 
not formerly have done, thus the jurisdiction developed 
and acquired exclusive control of other matters besides 
trusts, such as mortgages, and a practically exclusive 
jurisdiction in the case of partnerships and other ques- 
tions involving accounts. 

Courts of Equity are historically the direct repre- 
sentatives of the Chancellor of England of former days 
when serving in his legal capacity. 

In a sense Equity includes some portions of the 
statute law — especially such statutes as are directed to 
controlling the practice of the Equity Courts, and also, 
those statutes which relate to matters almost exclusively 
dealt with in Courts of Equity : for instance, Trustee Acts. 

Changes made by the Judicature Act. — In England 
and all the Australian States, except New South Wales 
and Tasmania, a reform in legal procedure has been 
introduced by the Judicature Acts. The most important 
enactment of this statute is that " in every civil cause or 
matter commenced in the High Court of Justice, Law 
and Equity shall be administered concurrently, and 
that whenever there is a conflict between the rules of 
Common Law and those of Equity, the rules of Equity 
shall prevail" 
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Chap. I. 

Common 
Law and 
Equity 
under the 
Judicature 
Act. 



The Judicature Act in England abolished the old 
' courts of King's Bench, Common Pleas, Exchequer, and 
of Chancery, creating a High Court of Justice, to which 
the powers of those courts were transferred. Never- 
theless the High Court is subdivided into certain 
Divisions, as the King's Bench, Chancery, and Probate 
Divisions, and suits are commenced in one or other of 
these divisions, according to the subject matter; and 
certain classes of actions are in practice confined for 
reasons of convenience respectively to the various 
Divisions : Common Law Actions to the King's Bench 
Division, and Equity suits to the Chancery Division; 
thus the old distinctions remain very largely in practice. 
But in view of the fusion of Law and Equity indi- 
cated in the passage italicised, it is no longer correct 
where the Judicature Act, or similar law is in force, to 
refer to the exclusive jurisdiction of the Courts of 
Chancery or Equity. All the judges of the High Court 
have the same jurisdiction; and it is clear that any 
judge may, if he chooses, when an action has been 
brought in the wrong Division,* retain the action and 
exercise the jurisdiction. 

Yet, notwithstanding the fusion of Law and Equity, 
which has, by the Judicature Acts, been in a great 
measure effected, the distinction between the two systems 
remains substantial and real. The differences between 
legal and equitable estates and interests and principles 
continue to exist, and to produce most important 
results ; so that if we were to cease to indicate the 
contrast by the terms '' legal ^' and " equitable,^^ we 
should have to invent others for the purpose. 



*This admission that the Division may be the wrong one in which to 
bring the action, coupled with the assertion of the right to exercise the 
jurisdiction, aptly illustrates the practical effect of the Statute. 



CHAPTER II. 

TERMINOLOGY; CHATTELS; PROPERTY AND 
POSSESSION; TROVER; BAILMENT; LIEN. 

Since an elementary knowledge, at least, of the Law of Chap. II. 
Personal Property is essential to a study of Banking Law, 
it is necessary that a student should learn the meaning of 
terms that are in constant use. Some of these come from 
the old Norman-French, and are out of date or are tend- 
ing to pass out of use; but there are many which cannot 
be discarded while the law respecting' them remains in 
force and important, unless equally good terms equally 
clear in meaning can be substituted for them. It is 
largely because of the definiteness of their meaning that 
many old-fashioned expressions continue in the vocabu- 
lary of law. Lawyers are used to them. Their mean- 
ings and attributes have been closely scrutinised for a 
long period of time, and thus been rendered very certain. 

It has already been pointed out that personal 
property can be subdivided into 

(1) Chattels real; 

(2) Chattels personal. 

It is necessary, however, to bear in mind another 
equally important subdivision, and understand clearly 
what is comprised in each branch, viz : — 

(a) Choses in possession ; 

(b) Choses in action. 

These two groups comprise the whole of things per- 
sonal ; the one is the antithesis of the other. 
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Chap. II. Chose is simply the old. Norman- French word for 

Cf fwat thing, and choses in possession are those pieces of personal 

property which are in the possession of some one ; and 
the possession of goods is not limited to actual physical 
grasp — the law extends the term to cover cases where 
goods are kept in a residence, shop, or warehouse, or on a 
man's behalf by his servants, in which cases the master 
of the house, store, or servants, as the case may be, has 
in the eye of the law possession of the goods so kept. 
All pure personalty which is not in possession consists of 
choses in action ; but in its primary sense, or at any rate 
in the sense in which it is most used, the term is peculi- 
arly applicable to debts : it is not possible to have in any 
sense physical control of a debt ; and if it be necessary to 
enforce payment this must be done by an action, hence 
the term. Claims for damages are also choses in action, 
so are shares in joint stock companies, policies of insur- 
ance, &c., &c. 
Meaning of From what has gone before it would seem to follow 

chattel. ^jjg^^ ^Yie term chattel personal is wider than chose in 

action, and includes it. So it does, in the way in which 
it has been used, and it has been held that the word 
chattel used in a will — in a bequest of personal property — 
was wide enough to include a debt. But where the word 
chattel is used by itself and not in contradistinction to 
chattels real, it is usually intended to refer to choses in 
possession merely; it is taken to be synonymous with 
goods, and as referring to tangible things capable of 
physical possession. 

Property and Possession. — It is necessary to dis- 
tinguish these terms. Property consists in the right to 
possess and enjoy goods to the exclusion of all others, and 
may be divorced for a time from actual possession, or even 
from constructive possession — in short, the ownership 
of goods may be in A, while possession is in B. Mere 
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possession, too, is a thing worth considering apart from Chap. II. 



ownership, because the possessor of goods is clothed by 
law with valuable rights irrespective of ownership, and 
can legally defend his possession or even maintain an 
action of conversion against persons having no better 
title than himself, that is, against all the world except the 
true owner or persons claiming through him. 

These valuable legal rights which attach to mere Armory v. 
possession are well exemplified by the old leading case j a^r, 5^4* 
of the chimney-sweep and the jewel. A chimney-sweep^™- ^ C. 
having found a jewel took it to a jeweller's shop to find 
out its value, but was tricked out of his possession and 
paid a few pence for it; it was held he could suc- 
cessfully 8ue the jeweller for wrongful conversion, and 
he obtained judgment for damages equal to the full 
market price of a jewel of the first water of the size of 
the one in question, the jewel itself not being forthcom- 
ing. Of course the true owner, had he turned up, might 
have maintained a similar action against the chimney- 
sweep, unless, that is, the chimney-sweep at once honestly 
handed over the jewel, or the cash he received in its 
place to such owner. 

In the case of Bridges v. Hawksworth, a parcel of Finding of 
bank notes was dropped on the floor in the part of a^*"^**^^^^* 
shop frequented by customers. Being dropped in such 
a place in business hours, they were, it seems, not in any- l. J.Q.B 76. 
one's custody or control at all. Bridges (the plaintiff in 
the cause) noticed the parcel, and picked it up, and 
thereby acquired possession, both in fact and in law, 
and a limited right to possession, good against everyone 
not having a better title. The plaintiff then delivered 
the parcel to Hawksworth (the shopkeeper) for the 
purpose of ascertaining the true owner, if possible, and 
restoring the notes to him, but (so the jury found) with- 
out any purpose of affecting the relative rights of the 
plaintiff and the defendant, failing discovery of the true 
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Chap. II. owner. Thus the defendant had possession, but only as 
a bailee from the plaintiff for a limited purpose. Adver- 
tisement failed to discover the true owner ; after three 
years the plaintiff claimed the notes, but the defendant 
refused to hand them over. The plaintiff thereupon 
brought this action. It was held he was the actual 
finder, and as such had the better right. 

A case not differing greatly from the above arose in 
Massachusetts, where it has been held that when a 
customer voluntarily lays down his pocket book on a 
table in a shop or a desk in a counting house, and forgets 
to take it up as he goes away, possession and a limited 
right to possess are acquired by the shopkeeper or the 
banker, and the first person who takes up the pocket- 
book is not a real finder at all. 

In such a case the open voluntary act of placing the 
object there has the effect of placing it within the same 
> general protection as other things in the same room. 
This general protection is due to the fact that the owner 
of furniture or effects in a house occupied by himself is 
credited with a general intention to posses^, and guard, 
if necessary, all the things in his house, or even in his 
grounds, such as a garden seat, and that such a person 
usually maintains an actual possession, as well as may be, 
having regard to his own circumstances and the nature 
of his property. 

Possession, it may be pointed out, is of various 
kinds, and the word itself is equivocal. It may be used 
to mean physical control or actual detention of the things 
possessed, or it may mean legal possession, that is, the 
state of being a possessor in the eye of the law. Used 
in such a way it would include physical control, also 
cases such as legal possession through one's servant or 
agent. Then there is the term "right to possess,'^ which 
has a still wider meaning, so that it may include both 
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physical control and legal possession, and, in addition, Cbap. II. 
that which remains to a rightful possessor immediately 
after he has been wrongfully dispossessed. 

In elementary text-books, it is usual to describe 
possession as being either actual or constructive : the 
terms, are, however, somewhat ambiguous. Mr. Pollock 
says : "Right to possess, when separated from possession, 
is often called * constructive possession.' The correct use 
of the term would seem to be co-extensive with and 
limited to those cases where a person, entitled to possess, 
is (or was) allowed the same remedies as if he had really 
been in possession. But it is also sometimes specially 
applied to the cases where the legal possession is with 
one person, and the custody with his servant, or some 
other person for the time being in a like position, and 
sometimes it is extended to other cases where legal 
possession is separated from detention. Actual possession 
as opposed to constructive possession is in the same way 
an ambiguous term. It is most commonly used to 
signify physical control with or without possession in 
law. It has however been held to include purely legal 
possession." 

Delivery. — Closely akin to the subject of possession 
is that of delivery. Delivery is the term given to the 
voluntary transfer of possession which accompanies a gift, 
and is indeed necessary to its validity unless the gift be 
by deed under seal. Delivery is also necessary to com- 
jMete a bargain and sale of goods where the value is £10 
or upwards, and th« conditions of the Statute of Frauds 
have not been satisfied in some other way, e.g., by putting 
the contract in writing or clinching the bargain by part 
acceptance or part payment. In the case of small goods, 
manual delivery is easy enough, and is the rule rather 
than the exception ; frequently, however, in the case of 
bulky goods manual delivery is not possible, and it may 
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Chap. II. easily be a question of controversy whether delivery of 
goods has been effected so as to change the legal posses- 
sion of them. This point the text-books usually illustrate 
by the case of goods in a warehouse, where a handing over 
the key with the intention of changing possession is suffi- 
cient to constitute delivery. Delivery of this kind is some- 
times spoken of as symbolic delivery, but Mr. Pollock dis- 
countenances the use of this phrase ; going thoroughly 
into the matter he comes to a practical English conclusion 
that such a delivery is good, because it is such a transfer 
of control in fact as the nature of the case admits, and as 
will practically suffice for causing the new possessor to 
be recognised as such ; he does not think any validity is 
obtained in such a case by support from any theory of 
symbols, and appears to take the view that such a notion 
is repugnant to our law. 

Partial delivery, — Where goods are so bulky that 
manual delivery is impossible, or immediate manual 
delivery inconvenient, and it is not practicable to make 
delivery by handing over a key or other symbol of con- 
trol, the device of a partial delivery is sometimes resorted 
to, and it would seem to be good law that the delivery of a 
part may be a delivery of the whole if it is so intended, 
but not otherwise, and the burden of proving the inten- 
tion would be upon the party who asserted delivery had 
taken place. 

As to the remaining bulk of goods in respect of 
which manual delivery had not taken place, this would 
be a particular instance of change of possession bya changi 
of the character in which the goods are held by the actual 
custodian. Generally, the actual custodian would, upon 
a constructive delivery of this kind, become a bailee for 
the transferee. 

So much for possession and delivery. Now the 
ownership or property in goods is said to draw with it 
the right to possession, and when a man becomes in law 
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the owner of a chattel he may by taking the necessary Chap. ir. 
steps bring, or as lawyers say reduce it into possession. 

Instances usually given in the text-books of property 
being separated from possession come under the heads of 
Trover, Bailment, and Lien. 

Trover. — This is a short name for the action of 
trover and conversion ; it now lies at the suit of 
an owner to recover damages for the wrongful con- 
version of goDds by unlawful taking, withholding pos- 
session, sale, or otherwise ; to maintain such an action 
the plaintiff must have a right to the immediate 
possession, and mere legal possession is sufficient to 
support this action against a wrongdoer : this was the 
action used by the chimney-sweep in his case against 
the jeweller. You will notice this form of action does 
not produce a decision as to who is the real owner. It 
merely decides between two parties which has the 
better right. See Post, Cap. XIII. 

Bailment. — This term comprises a large class of 
contracts, all of them being instances where (Jfoods are 
delivered over, not so as to alienate them from the owner, 
but for some special object or purpose, and upon a con- 
tract, express or implied, to conform to the object or pur- 
pose of the bailment ; the class comprises gratuitous loans 
of a chattel, deposits for safe custody, the entrusting of 
goods to an artificer that work may be done upon them, 
e.g,, a coat sent for repair^ or picture to be framed, and 
it includes, too, the cases of goods pawned or let out 
upon hire. In all cases the property remains in the 
bailor; possession is in the bailee. Either party may 
maintain an action for trover and conversion against a 
third party, except that in cases where the bailee has a 
right to exclude the bailor from immediate possession, 
then the bailee alone has, in general, the right to sue ; 
such cases would be those of the pawnee or hirer of 



16 BANKER AND CUSTOMER 

Chap. IT. goods. If, on the other hand, in any of these cases the 
bailee should do something with the goods inconsistent 
with his contract, then the bailor becomes entitled to 
immediate possession and can sue the bailee or third 
parties. 

Bailment with a Banker for safe custody. — An in- 
stance of bailment very usual with bankers is the receipt 
and care of valuables deposited with a bank by its cus- 
tomers for safe custody. In all cases of bailment it 
becomes the duty of the bailee to take care of the thing 
bailed ; but the degree of care which the law demands 
differs* in cases where the bailment is gratuitous, from 
that required in cases where the bailee receives a reward 
or commission. 
Safe custody, Generally speaking, in cases of gratuitous bail- 

tous. ment, it is sufficient if the bailee exercise the care 

that would be used by an ordinary prudent man in 

w'^Jl"^' the manaofement of his own business. So, in two such 

McMuUen, ,111,-, • t 

1869, L.R. cases where the bank had exercised proper care but 

2 P.C. 317. nevertheless the valuables deposited had been stolen by 

the bank's own officers, the bank was held not to be 

liable for the loss of the securities ; and in one of these 

cases, where the thief was a teller who had always borne 

a good character, it was held that nothing short of 

knowledge or reasonable grounds of suspicion by the 

bank that the teller was unfit to be appointed or retained 

would have rendered the bank liable. 

(6) For re- But in a case where valuable certificates had 

been deposited for safe keeping, and an arrangement 

fn re United made that the bank should collect the dividends for 

Service Co., j^ commission, and when it happened that the manager 

claim, 1870, of the bank, who had the key of the safe where the 

6 Ch. 21-2. certificates were kept, fraudulently sold the shares and 

forged the name of the owner to the transfer, it was 

held that the banking company was a bailee for reward 



SAFE CUSTODY 17 

of the certificates, and had been guilty of culpable neg- Chap. II. 
ligence in the keeping of them. 

In cases where the bank has received a locked box, When service 
or sealed parcel, and has no access to the contents and" ^"^* ^* 

Of OvAnt r\ 

nothing to do in respect of the deposit beyond safe- 191^ Langtry 
keeping it, and makes no charge nor gets any direct^- Union Bk. 
benefit, those conditions are usually understood as con- 
stituting gratuitous bailment. 

But if the bank performs any other banking service, When not. 
such as detaching coupons from Debentures deposited, 
and collecting them for credit of a customer's account, 
for a small commission, as in the case referred to above, 
that is not a gratuitous bailment. And, if such a service 
were performed without any direct charge, the case 
would not strictly speaking be one of gratuitous bailment, 
for the right given to the bank to receive the proceeds 
of the coupons would be consideration moving from the 
customer sufficient to destroy in point of law the idea of 
gratuitous service. 

Moreover, the practice of receiving things for safe a doubt 
custody on the part of banks has become so usual, that ''****®^- 
lawyers and bankers have doubted whether any ordinary 
deposit of valuables with a bank for safe custody can 
properly be termed gratuitous. , To sustain this position 
it is urged that all banks customarily do give such 
facilities to their customers. A customer, therefore, by 
virtue of becoming such is entitled to the facilities 
offered by the bank, and, if he avail himself of the oppor- 
tunity, the service rendered is no more gratuitous than 
the collection of an instrument on which no exchange 
may be chargeable, but is in fact founded on the same 
consideration, viz., the keeping of his account by the 
customer with that bank. 

Legal decision, however, has not gone so far and it 
is generally conceded that a banker's general lien does not 
extend over documents deposited for safe custody upon 
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Chap. IT. the ground that any such valuables are not held by him 
in his capacity as banker. 

Lien. — This is the name given to the right of a 
person in possession of the goods of another to retain 
possession of them until a debt due to him has been 
satisfied. 

Liens are particular or general. 

Particular where there is a right to retain a thing 
for some charge or claim growing out of or connected 
with the particular thing. 

General where there is a right to retain a- thing or 
things, not only for such charges and claims, but also for 
a general balance of accounts between the parties in 
respect of other dealings between them of a like kind. 

Every workman to whom a chattel has been 
delivered by the owner to be mended, repaired, or altered 
for reward and who has bestowed his labour upon it has a 
lien upon the chattel for his charges. Thus the artificer 
to whom goods have been delivered to be worked up, the 
shipwright to whom a vessel has been delivered to be 
repaired, the horsebreaker or trainer, by whose skill a 
horse is trained or rendered manageable, have each 
a lien for their proper charge ; but such lien may be 
prevented from arising by express or implied con- 
tract between the parties. The Common Law also gives 
to carriers and innkeepers a particular lien over the 
goods in their care in the way of business, and the inn- 
keeper's claim on goods extends to the amount of his 
guest's bill. 

Particular liens are favoured in law, but a general 
lien having a tendency to prefer one creditor above 
another is taken strictly. 

A general lien in respect of a general balance of 
debt will arise by express contract, and is also implied 
by custom in certain trades, notably in cases of wharfin- 
gers and bankers. A banker's lien arises, it may be 
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noticed, in respect of pure banking business ; it will not Chap. II. 
arise over goods or securities that have been left with a gj^Tsee 
banker upon an express and gratuitous contract ioT^P^> P- H- 
safe custody simply. A lien is lost by giving up posses- 
sion or by taking security for payment. 



CHAPTER III. 

ALIENATION OP PERSONAL PROPERTY. 

Chap. III. LAWYERS use the term alienation to denote the transfer 
"^ of ownership of property. The expression, transfer of 

property, would be ambiguous in many ways and liable 
to be frequently confused with mere delivery of pos- 
session. 

If we put upon one side the change of ownership 
under a will, or upon intestacy, and deal only with trans- 
fers between living persons, or, as lawyers term it, the 
alienation of property inter vivos the subject may be 
subdivided into (a) voluntary and (b) involuntary 
alienation. 

Involuntary alienation occurs where a man's goods 
are taken to satisfy a judgment debt under a writ of 
execution, or by distraint and sale {e.g., for rent), or when 
they are sequestrated upon bankruptcy or where a debt is 
garnisheed. Bankruptcy is the subject of a later chapter ; 
the other forms of involuntary alienation are not of 
direct interest in mercantile law. 

The three principal modes of voluntary alienation 
of things in possession are — 

(1) By gift and delivery. 

(2) By deed. 

(3) By sale. 

1. With regard to gift and delivery. — In order 
that the property may pass, delivery must be made; other- 
wise, if there is no consideration and no deed, words of 
donation, even though assented to by the donee, will 

20 
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not of themselves effect a transfer. If, however, the Chap. III. 
giver declares that he retains possession in trast for the 
donee, equity will enforce the trust. If you have read 
the previous chapter, you will not require any infor- 
mation now as to what constitutes delivery. 

2. Alienation by Deed— To the solemnity which 
accompanies such a formal document the law attaches 
very great importance. So that a deed is of itself 
sufficient to pass the property in goods without delivery 
(i.e., of the goods) and without consideration. To be 
effective a deed requires to be signed, sealed, and 
delivered ; its peculiar efficacy appears to be due to the 
seals rather than to the signatures. After it has been 
signed and sealed it becomes a complete document ; after 
it is delivered it becomes operative. 

3. Alienation by Sale. — At Common Law the pro- At Common 
perty in goods passes to the purchaser as soon as a ^* 
valid bargain and sale is made ; and for this all that is 
required is the mutual assent of the parties to the con- 
tract. As soon as it can be shown by any evidence, 

verbal or written, that it was agreed by mutual assent 
that the one should transfer the absolute property in the 
thing to the other fof a money price the contract is com- 
pletely established and binding on both parties, and it 
matters not that there has been no payment or tender 
on the one hand, nor delivery nor tender on the other ; 
though acts of this kind may be of great use in proving 
the rights of parties. 

But the contract of sale may not amount to a 
bargain and sale ; it may be merely an agreement to sell 
sometimes spoken of as an executory contract of sale ; 
and in such a case the prior fulfilment of the condition, 
it may be prior payment, it may be delivery, it may be 
some other condition, is essential, and on the fulfilment 
of the condition property passes, even though delivery 
may not have been made. 



22 BANKER AND CUSTOMER 

Chap. 111. Usually, if a given weight or measare is sold out of 

a larger quantity, the property will not pass until the 
goods sold have been separated by weight or measure 
and will pass then. 

If no price be named, the contract is to sell at a 
reasonable price. 

By the jf ^^j© goods sold are in value £10 or over, the 

Frauds. requisites are laid down by the 17th Section of the 

Statute of Frauds, which applies to all such sales and 
enacts as follows ; — 

'' No contract for the sale of any goods, wares, 

and .merchandise for the price of £10 sterling 

or upwards shall be allowed to be good 

except 

^' (1) The buyer shall accept part of the goods so 

sold and actually receive the same ; or 
" (2) Give something in earnest to bind the bar- 
gain; or 
" (3) In part payment ; or 

" (4) That some note or memorandum in writing 
of the said bargain be made and signed by 
the parties or their ageAts thereunto lawfully 
authorised.^* 
By a more recent statute, it is provided that the 
above enactment shall extend to all contracts for the sale 
of goods to the value of £10 sterling and upwards, not- 
withstanding the goods may be intended to be delivered 
at some future time. This later Statute is known as 
Lord Tenterden's Act. Both the Statute of Frauds and 
Lord Tenterden's Act are in force in N.S.W. In 
England they have both been repealed, but the law first 
enacted by them is reproduced in the Sales of Goods 
Act, 1893. And the same course has been followed — 
1895-1 896— in all the States of Australia (except N.S.W.) 
and N.Z. 
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Alienation of choses in action— The doctrine of Chaf. hi. 



the Common Law is that choses in action are not assign- ~ 
able. This is said to be due to the fact that debts 
constituted the primary and principal class of chose in 
action, and that in early times our forefathers did not 
look npon choses in action as valuable assets which might 
be dealt in with advantage like other kinds of goods, but 
as rights of action simply, and that in the simplicity of 
those times it was thought that to allow the transfer of 
rights of action would be an improper encouragement to 
litigation. 

The restriction is one arising out of the history of 
our Common Law. Nowadays its chief practical effect is 
to make transfers of debts a little difficult and cumber- 
some, and not to prevent them altogether ; for Equity 
has always recognised such transfers, and they can be 
made effective at law by authority to sue in his name, 
granted by the assignor to the assignee. Thus, when a 
man is assignee of a debt and finds it necessary to bring 
an action at law to enforce his right, he is forced to borrow 
the name of the party to whom the debt at first was 
owed, and, though himself the real plaintiff, to sue under 
that name. The authority to sue need not be in writing. 
As civilisation progressed and forms of property became 
more refined and complicated, the class of property 
known as choses in action extended very much and was 
made to embrace all such new forms of property as were 
neither movable goods nor real estate, e.g., negotiable 
paper, shares in companies, and policies of insurance. 

Nevertheless, the old doctrine that choses in action 
are not assignable at Common Law remained, and in the 
lawyer^s classification of ideas this remains as a general 
rule, modified in the case of special kinds of choses in 
action by the influence of customary law or express 
statutes. Thus, bills of exchange are transferable by 
indorsement, or if payable to bearer, by delivery merely, 
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Chap. III. by the law merchant which has been engrafted upon our 



legal system. Promissory notes have been thrown into 
Bills of the same class by Statute Law. Bills of lading are 

°^* transferable by indorsement in the same way as bills of 

exchange payable to order, bat the effect of such a 
transfer is different. The negotiation of a bill of 
exchange transfers personal rights, spoken of by lawyers 
as rights in personam; the indorsement of a bill of 
lading assigns the bill of lading and gives a right to the 
goods ; such a transaction, therefore, transfers what 
lawyers call rights in rem. At Common Law (based on 
the Law Merchant), the indorsement of a bill of lading 
did nothing more ; but in England and in all the 
Australian States and New Zealand, since the adoption 
of the English Act, 18 and 19 Vic. c. Ill, the assignee 
of a bill of lading now takes " all rights of suit " and 
'^ all liabilities in respect of the goods as if the contract 
contained in the bill of lading had been made with 
himself/' 

Policies of Life, of Fire, and of Marine Insurance 
are all transferable in appropriate ways; and, practically, 
nearly every kind of chose in action is in effect trans- 
ferable, if only the appropriate legal method be used. 
Moreover, under the Judicature Acts, the assignee of 
any debt or legal chose in action obtains all legal rights 
and legal and other remedies ; but 

(1) the assignee takes subject to equities; 

(2) the assignment must be absolute and not by 
way of charge ; 

(3) and must be in writing signed by the assignee ; 

(4) and express notice in writing must be given 

to the parly to be charged, and the assignee's 
title dates from notice. 

Both shares in public companies and stock are held 
to be choses in action, and therefore a sale of them is 
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not a sale of goods within the 17th Section of the Chap. III. 

Statute of Frauds. The transfer of this kind of property 

is usually effected by a short form of transfer provided 

for by the regulations of the company. When a transfer 

is effected it is entered upon the company's register, and 

such entry is prima facie evidence of ownership. 

A list may be added of special kinds of property Special 
which have some peculiar feature affecting, and in some l^^^tv ^ ^^^ 
cases preventing, transfer. An obvious instance is the 
case of return tickets for passages by steam or rail, which 
are usually granted on the express condition that they 
shall not be transferable. Shares in public companies 
are not to be acquired by purchase by the company 
whose shares they are, even though power to buy up its 
own shares were taken by the company in its Articles. 
Nor, in the best opinion, if the power were included 
in the Memorandum of Association. 

A British ship, and the shares in it, constitute a British ships, 
peculiar kind of property. A British ship is divided 
into sixty -four shares, and an individual may own, 
and be registered as owner of, the whole or any 
integral number of shares of a ship ; but cannot be 
registered as owner of fractional parts of a share. Thus 
a man may be registered as owner of one-fourth of a 
ship, that is, sixteen shares, or one-eighth, or a sixty- 
fourth ; but could not be registered by himself as owner 
of one-third part, for that would be twenty-one-and-a- 
third shares, and thus involve fractional parts. But 
joint owners can be registered. Also one may hold 
shares in a ship as trustee, but no notice of the trust may 
be entered upon the register. The transfer of a British 
ship or a share in it is to be by bill of sale made out in a 
statutory form, and accompanied by a declaration stating 
the transferee's qualification to own a British ship ; these 
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Patents and 
copyrights, 
&c. 



Chap. III. documents are produced to the registrar of the port 
where the ship is registered, who thereupon enters in 
the register book the name of the transferee as owner of 
the ship or share, and indorses on the bill of sale the 
fact of that entry having been made. No alien can be 
registered as an owner of a British ship nor of a share 
in it. 

This law is found in the Merchant Shipping Act, 
1894, an Imperial Statute applying throughout Aus- 
tralia, New Zealand, and other British possessions. 

Another species of property which presents special 
features is that coming under the group of copyrights 
and patents. You will remember from your reading of 
history the trouble which arose with regard to the 
granting of monopolies in the reign of James I. During 
the Tudor regime and during James' reign the Crown 
had abused its rights with regard to the granting of 
patents and licenses; and by reason of monopolies 
granted to private individuals dealing in such common 
commodities as salt and pepper, the public were unfairly 
and heavily taxed. To do away with this exploitation of 
the private citizen the Commons succeeded in passing 
the Statute of Monopolies, which swept away the whole 
system, and laid down that a patent should not be 
valid unless granted in respect of some new and useful 
invention. Such a patent by that statute must be 
granted to " the true and first inventor and inventors." 
It is upon these provisions of the Statute of Monopolies 
that the modern law of patents is founded. 

Copyright is the exclusive right of multiplying 
copies of an original work or composition, and conse- 
quently preventing others from so doing. The right does 
not exist at Common Law, but depends upon statute. 

But there is at Common Law, in the author of 
unpublished matter, an exclusive right to first publica- 
tion, and to prevent others from publishing. 



Nature of 
copyright. 



SPECIAL FORMS OF PROPERTY 27 

Prior to Federation, all the States of Australia had Chap. III. 
their own Copyright and Patents Acts, and many 
valuable rights acquired under these are still in force 
and are governed by the old laws. It is sufficient to 
say that any such rights are very similar to those 
described below ; but the Commonwealth Acts are some- 
what more beneficial for authors, designers, patentees, &c. 

Commonwealth Legrislation on Patents and 
Copyrigfht. — Upon Federation the right to make laws 
under these headings were transferred to the Common- 
wealth ; but the rights, which have already arisen in 
any State in respect of any Patent or Copyright, are 
preserved and governed by State law which will 
gradually become obsolete. As it is, the administration 
of these Acts has already been taken over by the 
Commonwealth authorities; and the Commissioner of 
Patents and Registrar of Copyrights are Commonwealth 
officers, having, amongst other duties, the care of the 
records of rights now existing under the old State Laws 
as well as the new rights which are daily created under 
new laws. 

The new laws applying throughout the Common- 
wealth are found in the Patents Act, 1903, and the 
Copyright Act, 1905. 

Patents are obtainable by the actual inventor or 
his assignee or agent, or the legal representative of an 
inventor or his assignee or, if the actual inventor or 
his representative is not in the Commonwealth, by a 
person to whom the invention has been communicated 
by the" actual inventor, his legal representative or 
assignee. 

With the application a specification of the invention 
is lodged, and protection is granted from the moment of 
application. An examiner looks into the details of the 
specification and reports whether it is sufficient, whether 
the invention is novel, and whether it infringes any 
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Chap. III. existing patent or prior application. The Commissioner 
acts upon the examiner's report, but the applicant may 
appeal. Provision is n^ade for advertisement of the 
specification so that parties who might be injured by the 
grant of a patent get the opportunity of opposing the 
grant. To be successful, opposition must be based on 
certain legal grounds, the chief of which are, that the 
invention is already in use, or infringes another patent 
or that the applicant has no right. 

If the Commissioner decides in favour of the grant, 
he causes a patent to be sealed with the seal of the 
Patent Office. It is dated and sealed as fnm the date of 
the application, and takes effect throughout the Common- 
wealth, unless, in some special case, a particular State is 
expressly excepted. The patent endures for fourteen 
years subject to payment of a renewal fee at the end of 
seven years, but may be extended seven years, and in 
exceptional cases for longer periods upon application to 
the Court. 

It will be observed that prior to application, and 
while application is pending, the actual inventor or his 
legal representative can alienate and assign their rights 
in respect of this invention. When the Letters Patent 
are granted, they can be assigned to the Commonwealth 
and can be bought up by the Commonwealth, even 
against the will of the patentee ; or the State rights can 
be bought up by a State. 

The Letters Patent, or more shortly. The Patent, 
when issued is in the form of a grant to the patentee of 
'^our special license full power sole privilege and 
authority that the said patentee by himself his agents 
or licensees and no others may at all times hereafter 
during the term . . . make use exercise and vend 
the said invention within the Commonwealth, &c.'' 

Sometimes the patentee or licensee is a manu- 
facturer who makes use of the patent only in his own 
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business. In other cases, if the patent has any market Chap. III. 
value, the patentee derives his profit from the granting 
of a license or licenses which may be for fixed sums or 
royalties ; and the patent is completely transferable by 
indorsement in a prescribed form, in which case the 
assignee becomes the patentee. 

Copyrigcht. — The author of a book is the first 
owner of copyright in it ; the term Book is for the pur- 
poses of the Copyright Act very wide, and includes 
pamphlets, maps, sheets of music, and diagrams, &c. 
Copyright subsists in every book printed from type, &c., 
set up in Australia and published in Australia before or 
at the same time as its publication elsewhere ; it begins 
with the first publication of the book and endures for 
forty-two years or for the life of the author and seven 
years after whichever shall last the longer (and the 
same time is allowed to performing and lecturing 
rights) ; it includes the exclusive right to make copies, 
to abridge or translate, to throw it from one form into 
another — as from a drama to a novel, or vice versa. 

The copyright in a book, the performing right in a 
musical or dramatic work, and the lecturing right in a 
lecture are all personal property and capable of assign- 
ment and of transmission by operation of law, and 
assignment may be of the whole right or partial and 
either general or limited to any place or period, and any 
interest in the right may be granted by license, but 
assignments or grants are not valid unless in writing 
signed by the owner of the right with which they deal. 

Artistic Copyrigrht is personal property of the same 
class as ordinary copyright. Since the new Copyright 
Act it endures for the same period, and subsists in 
every artistic work made in Australia since the com- 
mencement of the Act. The term artistic work is so 
liberally defined that it includes photographs, but by a 
special provision when a photograph is made to order 
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Chap. III. for valuable consideration, the person to whose order it 
is made is entitled to the copyright as if he were the 
author of it ; a similar provision applies to portraits, and 
thus it is not competent for an artist or photographer to 
multiply copies of portraits against the will of their 
employer. 

In other cases if the employer desires exclusive 
rights, he must arrange in express terms for them. 

The Registrar of Copyrights keeps registers 
of literary copyrights, 
of fine arts copyrights, 
of International and State copyrights. 

The owner of any class of right recognised by the 
Act may obtain registration, and assignments and trans- 
missions may be registered, but trusts may not. Every 
register is prima facie evidence of the particulars 
recorded in it. And registration of copyright or its 
assignment is therefore useful evidence of title. 

Trade Marks are a form of personal property akm 
to Patents and Copyrights, though usually they have but 
little value except in conjunction with the good- will of a 
business, and registered trade-marks are only assignable 
in such a conjunction. The Commonwealth has dealt 
with this form of property in the Trades Marks Art, 
1905. Until the Governor otherwise determines, the 
Commissioner of Patents is to be the Registrar of Trade 
Marks. 

Trade-marks which do not contravene certain speci- 
fied conditions are registrable, and if registered must be 
in respect of particular goods or classes of goods. 
Application to register is required to be made somewhat 
in the same fashion as in the case of patents, and pro- 
vision is made giving to parties who have adverse claims 
the opportunity to oppose registration ; when registered, 
the person entered in the register has power to assign 
the trade-mark and give effectual receipts for any con- 
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sideration for such assignment, and equities in respect of Chap. III. 
a trade-mark may be enforced in like manner as in 
respect of any other personal property. Begistration is 
for a period of fourteen years, but may be renewed from 
time to time. 

State Acts are superseded, and rights at present 
in force under them are maintained as in the case of 
patents. 

Desigfns — A. form of copyright is obtainable for 
any new and original design which has not been pub- 
lished in Australia before the lodging of an application 
for its registration. This is under the Designs Act, 1906 
(Commonwealth). The application may be made by the 
lirst owner of the design ; and the word design means 
an industrial design applicable in any way or by any 
means, to the purpose of the ornamentation, or pattern, 
or shape, or configuration, of an article, or to any two or 
more of those purposes. There is a Registrar of 
designs, and copyright is to subsist in every design 
registered under the Act, and continue while the regis- 
tration remains in force. A registered design is personal 
property capable of assignment and transmission by 
law. 



CHAPTER IV. 



CONTRACTS. 



Chap. IV. 

Importance 
of law 
relating to 
contracts. 



Nearly every transfer of personal property that is made 
" in modern business is the result of a contract of some 
kind or other — or a step in a contract. Practically, all 
mercantile business consists in innumerable^ contracts. 
For business is mainly concerned with the exchange of 
commodities : it is in their homes, their grounds, clubs, 
and in places of recreation that people enjoy their 
ownership of goods. In business people are bent upon 
earning, acquiring, exchanging, and on dealing in things 
of which the ownership is desired. The merchant 
deals in wares ; the shipowner in freight ; the insurance 
company in insurance or cover; the banker in cash, 
credit, and documents of credit. And every deal involves 
a contract or contracts ; therefore, it is essential that a 
mercantile clerk who desires to understand the business 
in which he is employed should make himself acquainted 
with the principles of the Law of Contract and especially 
with the features (including the legal features) of that 
class of contracts with which his business is especially 
concerned. This is really important to employer and 
clerk alike, for it has in modern times become the habit 
of lawyers, including Judges, to consider in the first 
instance, in any matter that comes before them, what is 
the exact (if any) contractual relationship of the parties. 
Of course it is not possible in a book upon Banking 
Law to find room for as much of the law upon contracts 
as is advisable for mercantile men to know; but the 
following epitome of some of the chief features of the 
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Law of Contracts is given for the benefit of students Chap. IV. 
who have not already learned something of the subject, ^ 
and the peculiar features of contracts where bankers and 
their customers are involved can be gathered from later 
chapters. 

A contract may be defined as an agreement enforce- Definition, 
able at law, made between two or more persons, by 
which rights are acquired by one or more to acts or 
forbearances on the part of the other or others. 

There are many legal agreements which fall short 
of being contracts, and many obligations which arise 
from sources other than contract. In a contract, agree- 
ment and obligation are combined in the way described. 

The law relating to contracts has been philoso- Formation, 
phically analysed by jurisprudents, especially by Pro- 
fessor Anson, who has shown the elements essential to 
the formation of a valid contract to be 

(1) OfEer and acceptance, 

(2) Form or Oonsideration, 

(3) Contractual capacity of the parties, 

(4) Reality of consent, 

(5) Legality of object. 

(1) As to Ofer and Acceptance, The offer must be 
intended to create, and capable of creating, legal 
relations between the parties. To create obligations, 
there must be acceptance of the offer. An ordinary 
invitation to dinner is not (by reason of its intention) 
such an offer, and no particularity in the acceptance of 
it could make the host liable to his guest for breach of 
contract if he subsequently failed to provide the dinner. 
The acceptance of an offer may be effected though the 
post in cases where the offeror has indicated that mode ; 
in cases where the post would be the usual course of 
business, the offeror would be considered to have offered 
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Chap. IV. that mode. Until acceptance, an offer may be revoked. 

If unaccepted it lapses after expiry of a reasonable time; 

if revocation be by post, it is not effective till it reaches 
the notice of the offeree, but in the case of an acceptance 
by post the contract is concluded at the moment of 
despatch . 

(2) A.8 to Form or Consideration, It is their solemn 
form which gives peculiar validity to contracts under 
seal, which the law will hold to be good, even though on 
one side there be an entire absence of consideration ; such 
a contract will be operative as soon as the deed contain- 
ing it has been signed, sealed, and delivered by the 
parties for the purpose of taking effect. 

Contracts which are not made in such solemn form, but 
in writing simply or made by word of mouth or by mere 
conduct, are termed parol or simple contracts, and the 
presence of valuable consideration is a universal requisite 
for all such contracts ; without it any such contract will 
fall to the ground and can be successfully repudiated. 
Provided consideration has been given, however, a 
contract will have been made and cannot be avoided 
upon the ground that the consideration was insuflSicient. 
If such a question were raised in a court of law the court 
would require, therefore, to be satisfied that something 
of value in the eye of the law had been given; but 
would not go beyond that and inquire into the adequacy 
of the consideration. '' A mere staying of the hand of 
the creditor" has been held to be valuable consideration 
to support a parol contract; and to give a better or 
different class of security for portion of an existing debt 
would be consideration for a promise to forego the 
balance. 

^Ijg^g (3) As to Contractual Capacity. Incapacity of 

parties sometimes arises from professional or political 
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status ; thus an alien cannot acquire property in a Chap. IV. 

British ship, and may be under a disqualification to 

apply for holdings of Crown lands, as in New South 

Wales under the Act 58 Vic,, No, 18, sec. 41, Formerly 

he was under other restrictions, but these have been 

abolished. Foreign states and sovereigns and their rep- Represen- 

resentatives, and the oflScials and household of their i*^^y®® °^ 

foreign 

representatives are not subject to the jurisdiction states, 
of the courts of this country unless they submit them- 
selves to it. Thus a debt could not be enforced 
against them. This law does not apply to the consular 
bodies in the capital cities of Australia who are not the 
direct personal representatives of their sovereign. 

Convicted felons cannot, during conviction, make a Felons, 
valid contract, nor can they enforce an existing one. 
But their estates may be placed under sequestration in 
the hands of an official assignee, or some other person, 
appointed, by the Supreme Court or a judge thereof. 

A barrister cannot sue fo)' fees for his ordinary Barristers, 
professional services, such fees being in the eye of the 
law merely gifts. 

Formerly, physicians were in a similar position, but Physicians, 
now they may sue. 

A partial incapacity arises from the state of infancy, infants. 
Infants may make contracts for the supply of necessaries 
which are binding, and to test what are necessaries the 
special circumstances of each infant- are to be considered. 
All other contracts of infants are voidable at the infantas 
option, but he may ratify them upon reaching twenty- 
one years. In certain contracts of a continuing nature, 
such as those of a lessee, a partner, or a shareholder, 
ratification may be implied from the infant's conduct, 
especially if he continue to receive benefits, e.g,, to get a 
share of profits, or to make use of the leased land, and, 
therefore,* a special disclaimer upon reaching full age is 
in such cases generally necessary to avoid the contract. 
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Chap. IV. 



Lunatics and 
drunkards. 



Married 
women. 



Corpora- 
tions. 

Of. post, p. 70 



Contracts not of this nature required at common law to 
be ratified in order to become enforceable, but by Lord 
Tenterden's Act any such ratification is useless unless 
made by some writing signed by the party to be charged 
therewith. 

A further inability to contract, and, therefore, to 
acquire or alienate personalty in the most usual man- 
ner, occurs in the case of lunatics and drunken persons. 
The contract of a lunatic or drunken person is voidable 
at his option if it can be shown that at the time of mak- 
ing the contracft he was absolutely incapable of under- 
standing what he was doing, and that the other party 
knew of his condition. 

A disability arising from domestic status, which was 
formerly very important, was that of a married woman, 
but, nowadays, a married woman may make any con- 
tract she pleases for the acquisition or alienation of 
property, and is able to sue and be sued, and to have 
judgment given against her, whether or not she had any 
separate property at the time of making the contract — 
or at the date of the judgment — and the judgment may 
be enforced against any separate property subsequently 
acquired by her, and she may, in respect of her separate 
property, be made bankrupt. 

Another form of incapacity arises in the case of 
corpoiations, because they are artificial bodies with 
powers necessarily limited. They may also by the terms 
upon which they exist be precluded from acquiring or 
dealing in certain classes of property. An agreement 
made by such a body might turn out to be ultra vires y in 
which case it would be void for incapacity. 

(4) As to Reality of Consent, There must be 
genuineness of consent. A mistake as to the subject 
matter of a contract may prevent the parties ever coming 
ad idem, and a perfectly good (to all appearances) con- 
tract may be drawn up satisfactory to both parties, and 
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yet be impeached, later on, on the ground that one Chap IV. 

believed the contract to relate to M, the other to M. 

Such a case actually happened in this way : a vendor Wichelhaus. 

sold and a purchaser bought a cargo of wheat ^^gn?'*"'^^* 

'^ Peerless " from Bombay. It happened there were two 

ships, "Peerless*' bringing cargoes from Bombay, one 

of which only was known to the purchaser, the other to 

the vendor. Each, therefore, had a different belief as to 

the subject matter of the contract. It was held there 

never had been a true consensus as to the contract, and ' 

it fell to the ground. 

True consent may also be prevented by a mistake as 
to parties. X, for instance, knows, or knows of Y, his 
business, reputation, credit and so on, and offers to make 
a contract with him. Y* cannot, unknown to X, sub- 
stitute himself for Y and make the contract binding on 
X. Such cases may readily occur where contracts are 
made by correspondence, or through a confusion of 
agencies. 

Misrepresentation sometimes prevents genuine con- 
sent, but, usually, if a representation were not made 
good it would amount to a breach of a condition of the 
contract, if anything ; otherwise, where the misrepre- 
sentation was serious, it would fall under the headings of 
honest mistake, or fraud. 

Fraud sometimes interferes with a true consent 
between two parties, and is a thing extremely difficult of 
definition ; but, nevertheless, the fraud that will avoid a 
contract has been ascertained to possess certain essential 
features ; thus, there must be a false representation of 
fact, made with a knowledge of its falsehood or in reck- 
less disregard of the truth ; the representation must be 
made with the intention that it should be acted upon by 
the party complaining, and must have succeeded in 
actually inducing action by him. Where these marks 
of fraud are present, even though there be no evil 
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Chap, IV. intention, the party injured would have the right to 
rescind the contract or affirm it at his option, or to 
recover in an action of deceit such damages as a jury 
would hold to be fair compensation for the injury suffered. 
Duress and undue influence also sometimes interfere 
with the formation of a valid contract by destroying 
genuineness of consent. 

(5) Legality of Object. It may happen that every 
other requisite to a valid contract is present except 
legality of object, but if the object be forbidden or 
discouraged by law, then the law will not enforce that 
coritract for the benefit of either of the parties to it. 
Indeed, in some cases, one or both of the parties would 
become liable to punishment. 

There are various ways in which a contract may be 
tainted with illegality as 

(1) If in direct contravention of the Statute Law. 

(2) If the performance of the contract would in- 

volve commission of a crime or a civil wrong. 

(3) If its objects are discouraged by the common 

law as contrary to Public Policy; of this last 

would be agreements which injure the State 

in its relation with other states, or which 

lend to injure the Public Service, or pervert 

the course of justice, or abuse legal process, 

or which are contrary to good morals, or in 

restraint of trade. 

It is impossible in an epitome like the present to 

offer any useful explanation of the full effect of illegality 

upon contracts in which it is present. 

There are a few instances where the taint in the 
contract exists only by reason of a statute imposing a 
fine in respect of such transactions, and sometimes in 
such cases it has been held the effect and intention of 
the statute is not to absolutely prohibit the contract, but 
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merely to make it expensive. In such a case the con- Chap. IV. 

tract exists and must be performed, but will have to 

be paid for. In other cases under statutes and at 

Common Law, if the contract is illegal neither party to 

it can enforce it against the other. But collateral rights 

may sometimes arise or be destroyed under such contracts; 

this, however, is entirely beyond the scope of this work. 

With regard to those contracts which depend for Writing, 
their validity upon consideratjon, and are termed parol g^^ry. 
or simple contracts, they might at Common Law be made 
orally, and this may still be done in the general case. 
There is, however, a long list of exceptions which are by 
various statutes required to be in writing. The chief 
are those which come under the 4th Section of the 
Statute of Frauds. It provides — 

" That no action shall be brought 
"(I) Whereby to charge any executor or ad- 
ministrator upon any special promise to 
answer damages out of his own estate ; or 
" (2) Whereby to charge the defendant upon any 
special promise to answer for the debt, 
default or miscarriage of another person ; or 
" (3) To charge any person upon any agreement 

made in consideration of marriage ; or , 
" (4) Upon any contract or sale of lands, tene- 
ments, or hereditaments, or any interest in 
or concerning them ; or 
" (5) Upon any agreement that is not to be per- 
formed within the space of one year from the 
making thereof; 
" Unless the agreement upon which such action 
shall be brought, or some memorandum or note 
thereof shall be in writing and signed by the 
party to be charged therewith, or some other 
person thereunto, by him lawfully authorised." 
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Chap. IV. Writing is required by the statute, not as giving 

efficacy to the contract, but as evidence of its existence. 
Except in the case of guarantees, the consideration as 
well as the other terms of the contract should appear 
in writing. 

In addition to this list, it is also provided by statute 
that a promise to pay a statute-barred debt and a ratifi- 
cation of an infant's contract must be in writing and 
signed by the party to be charged. 

With regard to the fifth clause of the section quoted 
above, it should be noticed that it refers to contracts 
which are not to be performed on either side within a 
year ; and, if performance within a year by one party is 
within contemplation in the contract, the case is not 
within the section. But mere part performance does not 
take the contract out of the operation of the section. 



Executory 
contracts. 



Many contracts may be made and executed forth- 
with, but more often something remains to be done, and 
the contract is said to be executory. It may be executory 
on one side only, or on both sides. So long as a contract 
is executory, a legal obligation connects the contracting 
parties; an obligation which only ceases with its dis- 
charge. 



Performance. 



New agree- 
ment. 



The Diseharge of a Contract may be eflFected in five 
different ways. These are : — 

(a) The simplest and ordinary form of discharge 
is, of course, by the satisfaction of all rights 
and duties, 
(fe) The parties may put an end to all remaining 
rights by making an agreement between them- 
selves to quash or vary the existing one. They 
are then connected by the terms of the new 
agreement, which should, as a rule, be made 
in the same way as the one it is to supersede. 
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(c) The contract may be discharged by being Chap.IIV. 

broken when a new obligation, i.e., right of Bj-^ach 
action, supervenes and connects the parties. 
It is not, however, every breach of contract 
that will discharge the party injured. If the 
contract be broken in part only, the breach 
may or may not be suflBciently important to 
operate as a discharge ; and the injured party 
may not regard it as a breach but continue 
to carry out the contract, afterwards bring- 
ing action for such damages as he may have 
sustained. Complete breaches may be made 
by repudiation of the contract or acts equiva- 
lent thereto. If a partial breach is to put an 
end to a contract it must be a breach of a 
vital condition. 

(d) Impossibility may exonerate; that is, in cer- impossibility 

tain cases, where it arises from circumstances 
outside the parties. But where one party 
in the course of performance by his own act 
renders performance impossible, that amounts 
to a breach. 

(e) In some cases contracts are discharged by Operation of 

operation of law, e.g., the acceptance of a 
higher security in the place of a lower, that 
is to say, a security which, in the eye of the 
law, is superior in operative power, ipso facto, 
and apart from the intention of the parties 
merges or extinguishes the lower; again, 
bankruptcy effects a statutory release from 
debts and liabilities provable under the 
bankruptcy, when the bankrupt has obtained 
from the court an order of discharge. 
In case (c) of these five solutions of the bond of Remedy for 
contract, I have pointed out a right of action supervenes ; contract 
and a right of action arises, even when the breach 
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Chap. IV. 



Penalty or 
liquidated 
damages. 



is not serious enough to discharge the contract. The 
usual remedy for the breach of a contract is by a 
personal action, resulting in a judgment for the payment 
of a sum of money by the defendant to the plaintifiE. If 
the cause of action be an ascertained debt owing, then 
the judgment is that the plaintifE do recover this 
sum. But if no ascertained sum be owing, then the 
action is said to sound in damages, and the amount of the 
judgment should be the sum necessary to compensate the 
party injured by the breach of the contract sued on, and 
to place him, so far as money can do it, in the same 
situation as if the contract had been performed. Usually, 
the damages are assessed by a jury ; and, formerly, this 
must have been done; but now, where damages are 
substantially a matter for calculation, the Court may 
direct their calculation by the Prothonotary of the 
Court. 

There are also the equitable remedies of an injunction 
directed against any repetition or continuance of a breach, 
and of specific performance where the contract is 
capable of being exactly fulfilled, and damages for its 
breach would be inadequate compensation. 

The remedy by injunction can also be applied by 
a common law court in addition to compensation by 
damages. 

Sometimes parties, in making their contracts, choose 
to assess, at the time, the compensation that would be 
fair to set against a breach, and this is embodied in the 
contract, and the assessment is known as liquidated 
damages. If a breach occurs and is not settled, the 
amount to be sued for is that of the liquidated damages 
settled as a term of the contract; but if the sum, by 
whatever name called, is, in point of fact, a penalty, the 
Court will treat it as such, and the stipulation that it 
shall be recovered as liquidated damages will not prevent 
the necessity for assessment. 
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Implied Contracts. — In the foregoing summary, Chap. IV. 
contracts have been referred to throughout as though 
made in express terms. But often the obligations on 
both sides, or on one side of the contract, have never 
been reduced into language by the parties, yet their 
conduct warrants the assumption that a binding obliga- 
tion was undertaken as clearly as if it had been 
expressed in language. In such cases the law treats the 
parties as having made a firm contract which can be 
legally enforced. Such contracts are known as Implied 
Contracts; they are subject to the same rules as to 
formation, breach, and enforcement as are express 
contracts. In the ordinary conduct of life, numberless 
implied contracts are daily made — by hailing a 'bus and 
becoming a passenger, by ordering a meal at a restaur- 
ant, or rooms at a hotel — the implied promises are, of 
course, to pay the proper charge on the one hand, and 
to duly perform the service undertaken on the other. 

In more complicated cases it would become neces- 
sary for a jury to place its true implied meaning upon 
the conduct in question ; the party whose conduct had 
induced action by another would not be allowed to 
explain and get the benefit of an intention or meaning 
other than that which a jury of reasonable men would 
draw from his actions. Implied contracts of this class 
are included in the category of simple contracts. 

In addition, express contracts whether simple, or implied 
under seal, may contain implied terms by reason of being ^em^s. 
mede subject to a custom or well-known usage, the 
terms of which are to be incorporated in the contract ; 
thus, if a bank, by one of its oflScers, undertakes in 
express language to become a man's banker, or to keep t f u u u. 
his account, or to that efEect, this undertaking is a ing contract, 
promise of performance of all the usual customary 
services of a banker, and in return the customary rights 
of a banker are conceded. Also, when a contract has 
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CuAP. IV. been. reduced into writing and apparently fully expressed, 
it occasionally happens that a term is implied as neces- 
sarily understood to carry out the intention of the 
parties as shown in the written agreement, but the case 
must be such as to satisfy the judicial mind that the 
parties must have intended it, and that conclusion must 
be arrived at from something which is actually found 
within the instrument in question and upon which such 
an implication can be hung. 

This is not much more than to state the general 
rule that a written contract must speak for itself, and 
supplementary evidence can only be given to sihow the 
meaning of doubtful terms, or the subject matter to 
which the contract relates. 



CHAPTER V. 

DEBTS; KINDS OP DEBTS; SIMPLE CONTRACT 
DEBTS; RELATION OF BANKER AND CUS- 
TOMER ; STATUTE OF LIMITATIONS ; BOOK- 
KEEPING OF CUSTOMERS' ACCOUNTS. 

Formerly some kinds of debts were more bene- Chap. V. 



ficial for the creditor than others, and a good deal Kinds of 
of learning was necessary to know the order of^®^*®- 
priority in which debts should be ranked in settling 
up the afEairs of a deceased person : what debts 
should be charged against his real, and what against his 
personal estate. This state of things has been altered 
by the legislation contained in the recently consolidated 
Wills, Probate and Administration Act of 1898, so that 
the creditors of a deceased • person, testate or intestate, 
now stand in equal degree and are paid accordingly out 
of his assets whether legal or equitable, real or personal. 
Even before this legislation, the bankruptcy statutes had 
enacted, that in the case of an estate administered in 
bankruptcy all debts proved should be Y>a,yah]e pari passu, 
subject, however, to preferential claims by servants or 
workmen for wages earned within six months prior to 
the date of bankruptcy, and by landlords for rent accrued joo^^, Cap. 
due within the three months prior to bankruptcy. XXlv. 

Secured creditors, of course, have the benefit of 
their security whether the settling up of afEairs follow 
upon death or bankruptcy. 

Although the importance of correct classification of 
debts is not, in these days, so very great, it is still desir- 
able to observe some important differences that exist, and 
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Chap. V. especially the features of, and the distinctions between, 
the three main classes should be noticed. 
These classes are — 

(1) Debts of Record. 

(2) Specialty Debts. 

(3) Simple Contract Debts. 

(1) A debt of record is a debt due by the evidence of 
a court of record. In New South Wales the Supreme 
Court in its several jurisdictions, the District Court, the 
Land Court, and the Courts of Petty Sessions are all 
courts of record; and so are the special courts 
created under the Industrial Arbitration Act, and 
Mining Acts. These debts of record were, at one 
time, frequently used as security for loans, but 
that practice has fallen into disuse. An ordinary 
debt arising from contract can, when the debtor is in 
default, be readily turned into a debt of record by means 
of an action at law by the creditor against the debtor. Text 
books devote some space usually to pointing out the legal 
steps whereby the judgment creditor may realise the fruit 
of his action by execution on the goods of the debtor, 
&c. ; by the time such steps are necessary, however, the 
matter is usually in the lawyer's hands. Mercantile 
students will not want details of procedure, and students 
in law will find them in books upon practice. 

(2) Specialty debts are debts secured by a special 
contract contained in a deed. Though specialty debts 
have been deprived of their priority they are still more 
favourable for the creditor in that they are not barred by 
the Statute of Limitations till after twenty years, also, 
being under seal, they do not depend upon consideration. 
Usually in bonds and covenants it will be found that the 
debtor contracts for himself and his heirs to repay the 
debt, also for his executors and administrators; but there 
is no longer any necessity for the mention of heirs, nor of 
executors and administrators. 
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Bonds are a class of specialty debts, and are usually Chaf. V. 
single or with a condition annexed; the commonest type 
is that with a condition annexed, whereby A B expresses Bonds, 
himself bound to C D in the sum of £1 ,000 (suppose) with 
the condition following on, that, if A B repay to C D the 
full sum of £500, with interest added, by such and such 
a date, then the bond shall be void, but otherwise remain 
in full force. Clerks who have anything to do with a 
bank's securities will already have noticed this peculiarity 
about bonds that the first sum mentioned, viz., that for 
which A B expresses himself to be bound, is usually a sum 
double the amount of the loan, which amount is exactly 
filled in, in the condition relating to repayment. In old 
days, at Common Law, the creditor used, if A B failed to 
fulfil the condition of repayment, to be able to recover 
the whole amount named in the bond. Later, the Courts 
of Equity stepped in and modified this law in the 
same way that they modified the law with regard 7'<>^^ Cap 
to mortgages and prevented the creditor from recovering 
more than the damage he had actually sustained, and 
courts of law have since followed their example. 

If, however, the arrears of interest should accumulate 
to such an amount as together with the principal would 
exceed the penalty of the bond, then the creditor can 
claim no more than the penalty. 

(3) Simple contract debts are those not secured by 
record or specialty ; they are Statute-barred after six 
years, though an acknowledgment or promise to pay is 
sufficient to revive them as against the Statute, if it be 
in writing signed by the party chargeable ; and as one 
of several executors is able to bind his co-executors, an 
acknowledgment by one of several suffices for this pur- 
pose, likewise, in the case of an acknowledgment by one 
partner of a firm. It will be seen that all the debts 
which a banker usually owes to his customers upon 
current account or fixed deposit are simple contract debts. 



48 BANKER AND CUSTOMER 

Chap. V. Interest on debts was not formerly allowed by 

Interest. ^^^ unless it had been expressly contracted for, or could 
be implied from custom; but now juries may allow 
interest up to 8 per cent, where there is a certain 
sum due by virtue of a written instrument at a 
time which is also certain ; and when payable other- 
wise, then interest can be obtained from the time 
when demand of payment shall have been made in 
writing with notice to the debtor that interest will be 
claimed from the date of such demand. If a bank had 
allowed a customer to become overdrawn without any 
agreement and then found him delaying repayment, it 
would be proper to send such a letter of demand and 
notice that interest would be charged. In New South 
Wales no more than 8 per cent, interest may be 
recovered in any action unless previously agreed. 

A debt being a chose-in- action is still unassignable 
in the eye of the law, but the transfer of a debt may be 
accomplished indirectly, by words purporting to assign, 
together with a power of attorney or other authority to 
the assignee to sue in the name of the assignor. The 
authority need not be by deed, but may be by writing 
unsealed or even by parole. Courts of Equity have from 
a very early date disregarded the Common Law rule as 
to inassignability of choses in action, and such assign- 
Of. ante, p. 23 uients, when for valuable consideration, are held valid 
by them. 

If a debt be assigned it is important that notice 
should be at once given to the debtor, otherwise he 
might pay the original creditor and obtain a valid 
discharge. 

Debts due to a man who is himself a judgment 
debtor are liable to involuntary alienation to satisfy his 
judgment creditor; they are also liable to involuntary 
alienation upon bankruptcy. 
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On the question of compromising debts by settling Chap. V" 
an outstanding claim by payment of a smaller sum, it is ComprorniiT 
usual to point out that by a well-settled principle in ing debts. 
English law payment in cash of a smaller sum cannot 
amount to a legal discharge of a claim for a larger 
amount. This doctrine is founded upon the fact that in 
such a case there is clearly no consideration to the 
creditor for foregoing the balance ; in the absence of a 
docament under seal, &c., then, the creditor might sue 
for the balance of the debt, and no contract could be 
proved extinguishing his right. 

The foregoing rule is exemplified in the leading case 
of Cumber v. Wane, where, on being sued for a debt of l Sm. L.C. 
£15, the defendant pleaded that the plaintiff had agreed 
to accept £5 in fall satisfaction of the. debt, and the 
defendant had paid that sum. The plea was held 
insufficient and defendant compelled to pay the remain- 
ing £10. 

The leading case has stood as an authority on this 
point for nearly two hundred years. It appears, however, 
to be restricted in its application to cases of payment in 
cash made for a debt due immediately. For, otherwise, 
another rule of law comes into operation, in favour of 
the defendant, namely, that if there be valuable con- 
sideration given to support a promise, the courts will 
enforce the contract without regard to the adequacy of 
that consideration, for parties must be left to make their 
own contracts Thus a piece of furniture might be sold 
for, or set off against, a debt of £1 00 or more — if parties 
chose to make such a bargain. Or a creditor whose 
claim is not yet due would be bound, if he agreed to 
accept immediate payment of a smaller amount in 
satisfaction, for he might be supposed to take the 
advantage of earlier payment to compensate for the 
difference in amount. Similarly payment in cash, or by 
a higher class of security, might be made of a smaller 
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Chap. V. amount by agreement between parties, in satisfaction of 



a claim resting upon a less satisfactory security, It 

would thus appear that even payment by cheque, of a 

smaller amount in satisfaction of a claim due on demand, 

would provide a defence to an action on the claim, if the 

jury were satisfied the creditor obtained the cheque (a 

negotiable instrument) by offering such a settlen[ient. 

But in Q. Cf. In practice between business men — it has been 

of N.Q., 6 pointed out — the drawer of a cheque, which is offered in 

Q.L T. 262, full settlement of a larger demand, can always place the 

andpos^, Cap. ° j v 

xr. matter beyond doubt by sending a post-dated cheque, 

together with an intimation that unless he hears before 
the date on which the cheque bears date, that it is 
accepted in full settlement, it will be stopped. 

Sometimes a man calls all his creditors together and 
makes a compromise with them to pay, and for them to 
accept, in satisfaction of all debts, a proportionate amount 
apiece — say five shillings in the pound. It is important 
to notice that, when such an arrangement is properly and 
fairly made, there is valuable consideration to support the 
bargain, and the agreement is sound in law. In such 
a case, the consideration is not the promise to pay, or pay- 
ment of, a portion of the debt ; that, as I have pointed out, 
would be no consideration to support a promise by the 
creditors to forego the residue. 

When such a composition is properly arranged, each 
creditor enters into a new agreement with the debtor, the 
consideration of which to the creditor is a forbearance 
procured by the debtor from all the other creditors, who 
are parties to the agreement, to insist upon their claims. 

Rule ill Sometimes it happens that a debtor pays off, at one 

case.*^"'^ time, a portion only of his debt (this is, in fact, what 

happens when a bank's customer, overdrawn in current 

account, deposits to his credit a smaller amount thau the 

overdraft). When paying a less sum than the whole 
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amount due, it is competent to the debtor to appropriate Chap. V. 
the payment to any part of the demand he may please ; 
if the debtor do not appropriate the payment, the creditor 
may elect, not only at the time of payment, but **up to Seymour v. 
the very last moment," to appropriate it to any V^t^ ik^S\5. ' 
of the debt he may think fit. But if no election as 
to appropriation is made by either side, the rule is 
that the first item on the credit side is taken in or towards 
satisfaction of the first item on the debit side, and so on 
in order of time, but payments are to be applied in satis- 
faction of interest before principal.* This rule runs 
through the whole law of accounts. It would apply 
equally to a man's tailor's bill as to any other account. 
The rule is known as the rule in Clayton's case, and (1816), l Mer. 
a consideration of the facts of that case will show how 
important its results may be. 

The case of Devaynes v. Nohle was one in Chancery Clayton's 
in which a great number of parties were involved. De- °**** 
vaynes had been a partner in a banking firm, but was 
dead. Some time after Devaynes' death the bank went 
insolvent. Questions arose as to whether Devaynes' 
estate could be made liable to satisfy certain, or certain 
portions, of the claim§ of customers against the bank. 
Clayton represented the class of creditors who, after the 
death of Devaynes, continued to deal with the surviving 
partners, both by drawing out and paying in money. At 
the date of Devaynes' death Clayton's account was in 
credit £1,713, and before any further deposits were made 
he drew from the bank about £1,260, reducing his credit 
balance to something over £400 ; later still he made fur- 
ther deposits and further drawings, his account never 
again falling so low as £400, and at the date of bank- 

• With respect to the appropriation of payments and liability for 
interest on overdrawn Bank accounts when interest is debited and 
capitalised half-yearly, cf. Paris Bank v. Yates, 1898, 2 Q.B., 460, 466, 
467, and Commercial Bank ofAust. v. Colonial F. M. I. and G, Corpor- 
ati<m, 4C.LR., 57, 69. 
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Chap. V ruptcy it was in credit more than £1,713. The whole 
amount of his drawings since Devaynes' death had 
amounted to more than £1,713. Unable to recover all his 
money, Clayton tried to make Devaynes' estate liable for 
the £1,713, or so much of it as he had been unable to get 
from the bankrupt partners. During the progress of the 
ease, Clayton's claim against Devaynes was reduced to 
the £400 odd, below which his account had never been 
since Devaynes' death. It was held, however, that he had 
no claim .upon Devaynes' estate for any such amount, the 
judge, applying the rule (I have just explained) to which 
a careful research into previous cases and the existing law 
had led him, decided that the moneys drawn from the 
bank by Clayton since Devaynes' death must be taken as 
received in satisfaction of his claim against the bank 
arising from his earlier rather than his more recent de- 
posits, and as these drawings had exceeded £1,713, there 
was really nothing left of the debt as it stood when De- 
vaynes was responsible. It was pointed out that if it 
were possible for Clayton to go back to the time of 
Devaynes' death, there might be no limit to such a pro- 
ceeding. Should he be allowed to do so, and find 
Devaynes' estate insufficient to answer his claim, he 
might go back on the same plan to an earlier partner X, 
also dead, and claim again there, provided he had always 
kept a credit balance. Thus it became clear that to de- 
cide the case upon any other plan would lead to absurdity. 
In his work on banking, Grant says the rule may be 
stated thus: — ** Presumably it is the sum first paid in 
that is first paid out, and the first item on the debit side 
of the account that is discharged or reduced by the first 
item on the credit side. ' ' 



Applies to 
banking. 



It might be put forward as a reasonable view that 
this rule is proper enough, yet would not apply thor- 
oughly to dealings between a banker and his customer; 
that a banker is to some extent a trustee for his customer, 
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or an agent with peculiar rights and duties, and that a Chap- V. 
law of accounts sufficient to .regulate rights between 
parties occupying the simple relations to each other of 
creditor and debtor does not meet the case of banker and 
customer. 

Such a view, however, would be unsound. The mat- 
ter is fortunately set at rest by a clear set of authorities. 
In one of these cases, Foley v. Hilly the plaintiff applied'^ H.L.C. 28. 
in Equity for relief, which is in proper cases always 
granted to one claiming as a cestui que trust against his 
trustee. The defendant was, in fact, a banker, and the 
plaintiff his customer, and the Court had therefore to 
consider carefully what their relationship really was. 

The following is a passage from the judgment of the Relationship 

of bankoi' 

Lord Chancellor : — * * The money placed in the custody of and 
a banker is to all intents and purposes the money of the ^"^^o'"®^- 
banker, to do with it as he pleases; he is guilty of no 
breach of trust in employing it ; he is not answerable to 
the principal if he puts it in jeopardy, if he engages in 
a hazardous speculation; he is not bound to keep it or 
deal with it as the property of his principal; but he is, 
of course, answerable for the amount, because he has 
contracted, having received that money, to repay to the 
principal when demanded a sum equivalent to that paid 
into his hands." In his judgment in the same case Lord 
Brougham says: — **This trade of a banker is to receive 
money and use it as if it were his own, he becoming debtor 
to the person who has lent or deposited with him the 
money to use as his own, and for which money he is 
accountable as a debtor.'^ In the case of Pott v. Clegg, (i847), 16 M. 
decided in the previous year, the matter is put in this * ^- '^21. 
way : — ' * The relation of banker and customer is the ordi- 
nary relation of debtor and creditor, with a superadded 
obligation on the part of the banker to honour his cus- 
tomer's drafts upon him to the extent of that customer's 
credit." And if the positions are reversed the relation- 
ship is the same. 
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Chap. V. Foley v. Hill was decided in 1848; a similar view 



bank. 



was taken in 1874. This matter is discussed again, 
pp. 86, 87. 
And see post, These two firmly-settled cases are, then, at the root 

m> Sfi 87 

^*^' * '• of the law controlling the relations of a bank with its 
customers on current account. Of course, for the rule 
in Clay toil's case to apply, the account must be continu- 

Election by ous : one way in which a bank can, and frequently does, 
exercise an option as to appropriation of payment is by 
making an account discontinuous. Thus, A's account is 
overdrawn, and guaranteed — let us suppose by X; X 
dies; the bank then rules off (or closes) A's account, 
which shows a debit balance. A makes further deposits, 
which are credited to a new account, and draws against 
them ; this is now, in fact, his working account. The bank 
then uses its security, and sues X's executors upon the 
letter of guarantee, and successfully recovers the amount 
owed by A on the first account ; now, had the bank not 
taken the precaution of ruling off that account, but 
allowed A to go on operating on the old account, X's 
executors might have refused payment, and said: — *'By 
the rule in Clayton's case the debts first owed are first 
paid off ; therefore all deposits made by A after the death 
of X go to pay off that debt first, and what A now owes 
you is a new debt, and outside the guarantee. ' ' This law 

1884, 25 Ch. was decided in Sherry's case, where executors unsuccess- 
fully endeavoured to make a bank treat as a continuous 
account one that had been ruled off in this way. 

The same principle will apply in the case of an over- 
draft of. a business firm, and a change of partnership. 
If the bank wishes to look to the old firm for repayment, 
it should be careful to rule off the account, but if the 
business is to be carried on by a differently-constituted 
firm in the old name, which is to take over the banking 
account, and the bank is content with this, there is no 
need to make the break. 



D. 692. 



DEBTS 55 

The relation between a bank and its customer being Chap. V. 
that of debtor and creditor, it follows that a debt in one^^~^ 
account may be set off against a credit in another, and 
that either by the bank or the customer, and even though 
the accounts be at different branches, but the accounts 
must be in the same right; thus a bank might set off a 
man's credit in private account against a debt owed to 
it at a branch by the same man in his business account, - 
though not in his trust account. 

Current Account Ledgrers.— In the case of the 
debts due to or by a bank upon its current accounts, these 
are, of course, shown by the balances of the current ac- 
count ledgers. It is the case that no business book-keep- 
ing has so high a legal sanction as that which shows a 
bank's dealing with its customers. This is by virtue of 
Part IV. of the Evidence Act of 1898 (N.S.W). 

The chief provisions of this enactment are to the Evidence 
effect that a copy of an entry in a banker's book is to ^^' 
be evidence of the entry itself, and also of the matters, 
transactions, and accounts therein recorded. For such 
a copy to be received in evidence, it must be shown to be 
from one of the ordinary business books of the bank, 
and that the entry was made in the ordinary course of 
business, and that the book is in the custody or control 
of the bank. It must further be proved that the copy 
of the entry has been examined with the original and is 
correct. These proofs may be given by a partner or by 
an officer of the bank, either by word of mouth in court 
when he produces the copy, or by a sworn affidavit. In 
a criminal proceeding, if it becomes necessary to prove 
the state of an account in any bank, or that any person 
had no account nor funds at a certain bank, it is not 
necessary to produce the bank books, but the state of the 
account, or the fact that no account existed, can be proved 
by an officer of the bank who has examined the books. 
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Chap. V. Further, in any action or legal proceeding to which the 

Cf. pout Cap. bank is not a party, the bank cannot be compelled to pro- 

"^III- duce its books, nor its officers compelled to appear as 

witnesses, except upou an order of a Judge of the Supreme 

Court made for special cause. 

The purpose of this enactment was, in the first in- 
Arnott V stance, to do away with the need for production in court 
D.,p. '731. of banker's books, where they might be detained 
for some time, to the great personal inconvenience of 
many of the bank's other customers whose accounts might 
be in the same book, and of the bank itself ; and in 
addition, to facilitate the proof of transactions recorded 
in banker's books. , 

Pass- Books.— Entries in pass-books supplied to 
customers are, of course, not included in the Evidence 
Act (not being bank books). But, being entries made 
by the bank, are evidence against it that the moneys 
therein mentioned have been duly paid to or by it; but 
prima facie evidence only, and not conclusive ; and there- 
fore, if erroneously made and the error is capable of 
satisfactory proof, an incorrect entry may be explained 
and put right, even after the pass-book has been issued 
Cf. post. Cap. to the customer. And the customer would not be 
XVII. allowed to fraudulently extort more than was due to him. 

After the pass-book has been to the customer and 
returned by him to the bank without objection, it becomes 
prima facie evidence for the bank, and against the cus- 
tomer, of the entries therein contained. 

In ^'Hamilton on Banking" the pass-book is de- 
scribed as *^a copy of the customer's account in the ledger, 
but with the sides of that account reversed." Thus the 
credit side of the ledger account is the debit page of the 
account in the pass-book, and vice versa. The reason 
assigned for this in Gilbart's work on banking is ''that 
the ledger is the bank's account against the customer, and 
the pass-book the customer's account against the bank." 
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This is, however, no longer correct, as the plan of arratig- Chap v. 
ing pass-books as an exact eopy of the ledger account, 
with the debit and credit columns shown as in the ledger, 
is now becoming general. 

Statute of Limitations- When dealing with debt, 
it is necessary to refer to the Statute of Limitations. The 
liability to an action in respect of a debt, or an outstand- 
ing obligation under a contract is not one that continues 
everlastingly, but is limited by statute. There are really 
several Statutes of Limitation. When dealing with per- 
sonal property, the first and most important is one of the 
reign of James I., which is in force here. Like a great 
many other old laws, it has never been expressly adopted Adoption of 
or enacted here, but is in force because the first English ™8"8 Law 
colonists who came here are supposed to have brought 
with them and transplanted here all the English law 
applicable to the new country. Besides, English laws in 
force on the 25th July, 1828, were by statute 9 Geo. IV., 
c. 83, prescribed to be applied in Van Diemen's Land and 
New South Wales, so far as applicable to the circum- 
stances of the colonies; and New South Wales at that 
time included South Australia (separated 1836), New 
Zealand (separated 1840), Victoria (separated 1851), 
and Queensland (separated 1859). A similar provision 
was separately made for Western Australia. 

The Statute of Limitations does not extingush the Kffectof 
debt or discharge the outstanding contractual rights, but 
enacts that actions brought to enforce them shall be com- 
menced within ^ix years of the cause of action. If 
any such action is commenced after the lapse of a longer 
period, it becomes open to the defendant to set up the 
statute as a defence, but he need not do so; and if the 
defendant be dead, his executors or administrators are 
not bound to avail themselves of the statute for the benefit 
of the estate : it is in their discretion to act as they think 
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Chap. V. fit. When a debt- is statute-barred, it very seldom 
^ happens that the debtor does not take advantage, of the 
statute. 

By the statute it is provided that when there is a 

Statute does ^^©^^ ^^> ^^ some cases, even a practical disability in the 

not run. plaintiff, such as prevents him bringing the action when 

the cause of it arises, then time only commences to run 

against the plaintiff from the date when disqualification 

is removed. 

The disabilities provided for by statute are : minority, 
coverture, absence beyond the seas, imprisonment, and 
being non compos mentis. When time has once com- 
menced to run, it runs continuously till the limit is 
reached. Even the death of a defendant does not inter- 
rupt it, but it continues to run during the interval be- 
tween the dates of death and of grant of probate to the 
executor or grant of letters of administration. 

The disabilities mentioned above are such as might 
prevent the plaintiff taking action, but he might also be 
hampered by a difficulty in reaching the defendant. 
Therefore a later Act, 4 Anne, c. 16, provides that in 
cases where the defendant is beyond the seas when the 
right of action accrues, then time runs from his return 
only. 

A debt or contractual obligation that would other- 
wise be statute-barred may be taken out of the operation 
of the statute by an acknowledgment or promise given 
by the debtor, but by Lord Tenterden's Act such a pro- 
mise must be in writing and be signed by the party to be 
charged. 

In such cases a fresh term of six years would com- 
mence to run from the date of the promise. 

Writing indorsed on a bill or promissory note by 
the party to whom payment is made, is not sufficient to 
take the case out of the statute. 
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A customer's bank balance is a simple contract debt Chap. V. 
due by the bank to the customer, and therefore in respect Applied to 
of all such balances the Statute of Limitations runs jn banking, 
favour of the bank. Unclaimed balances which are six 
years stale are therefore incapable of being enforced by 
action by customers against the bank. It is not, however, 
the practice of respectable banks to avail themselves of 
the statute, except in cases where they have reason to 
believe that they are exposed to an unfair or fraudulent 
demand which has already been satisfied. Even when 
items very small and stale have been transferred, in order 
to save book-keeping, to an unclaimed balances account, 
there is no doubt that a good bank would very willingly 
pay each and any of those balances to claimants upon 
satisfactory proof of ownership. 

In Hamilton's book on banking, the following note 
is printed at page 21. 

In connection with the subject of unclaimed balances 
and the Statute of Limitations, the following extract from 
the Banking and Insurance Record of 19th June, 1893, 
will be read with interest: — **In our January issue we 
alluded to a deposit receipt of the Bank of New South 
Wales, thirty-nine years old, as having come to light, and 
having been presented at the head office in Sydney for 
payment, and having been paid without question. We 
have to record another instance of the adage * Safe as the 
bank. ' During the last few days several bank-notes have 
been presented at the head office in Sydney for payment. 
These notes, bearing the * image and superscription' of 
the Bank of New South Wales, and dated 1st January, 
1824, for twenty Spanish dollars, have come to light from 
other parts of the world, and have been duly cashed on 
a gold basis of £5 each on presentation. We have seen 
these notes, and their state of preservation is marvellous, 
considering their age and the experiences they have gone 
through. Few among the residents in other colonies know 
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Quaere as to 
bank uotes. 



c^HAP. V. that in the parent colony, New South Wales, at one time 
Of. poHt, C&p.^^^ currency was Spanish dollars — ^then, as now, the 
IX. currency of China and the Philippine Islands. ' ' 

Bank-notes are in form the same as promissory-notes 
payable on demand. Such a promissory-note is payable 
immediately, and the statute begins to operate from the 
date of the document. It may be possible, however, to 
differentiate bank-notes from ordinary promissory-notes 
for the purposes of the Statute of Limitations. I notice 
that in the Journal of the Institute for 1902, at page 276, 
a question and answer is published, reprinted from the 
London journal, to the effect that the Statute of Limita- 
tions does not apply either to country bank-notes or to 
Bank of England notes, and Grant's **Law of Banking" 
is quoted as authority for the answer. Upon referring 
to Grant, I find his opinion is based on Acts of Parliament 
which are not in force here, and is, therefore, inapplicable 
to this country. 

Upon the opinion of another writer, Mr. Morse, 
quoted in Grant, it seems probable, however, that the 
statute would be held not to apply upon more general 
grounds, particularly in the case of banks which re-issue 
their own notes. 



In the case of a loan of money for which the debtor 
received a cheque, the date from which the statute began 
to run would be the date on which the cheque was cashed. 



Specialty 
debts. 



Debts referred to in the preceding paragraphs have 
all been supposed to arise on simple contracts. Those 
debts, however, which are evidenced by documents under 
seal, or are secured upon real estate, were not dealt with 
by the Legislature until a much later period; a large class 
of them is governed in New South Wales by the Act 8 
William IV., No. 3, which enacts that actions and suits 
for recovery of money secured by any mortgage, judg- 
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ment, or lien, or otherwise charged upon, or payable out Chap. V. 
of any land or rent, or to recover any legacy, or personal 
estate (or portion) of an intestate, are not to be brought 
except within twenty years after a present right to receive 
the same shall have accrued to a person capable of giving 
a valid discharge for the same ; unless, that is, some part 
of the principal money, or interest thereon, has been paid, 
or an acknowledgment of the claim given in writing 
signed by the person liable, and then twenty years from 
the date of such payment or acknowledgment. 

A further class of liabilities is dealt with by the Act 
5 Vic, No. 9, known as the Advancement of Justice Act, 
whereby all actions of debt for rent upon any indenture 
of demise, all actions of covenant or debt upon any bond 
or other specialty, and all actions of debt or scire facias 
upon any recognisance shall be commenced and sued with- 
in twenty years after the cause of such actions ; and all 
actions of debt upon any award where the submission is 
not by specialty, or for money levied under a writ of 
fieri facias, shall be commenced and sued within six years 
after the cause of such actions. Under this Act the pro- 
visions with regard to disabilities of absence, minority, &c.> 
are made to apply as already described. 



Part II. 
CHAPTER VI. 

NATURE OF A BANK — WHO MAY BE A 
CUSTOMER— LIMITATIONS OF CORPORATE 
BODIES— TRUSTEES AND CUSTOMERS IN A 
REPRESENTATIVE CHARACTER. 

Chap. VI. Having arrived, through a consideration of the sub- 

ject of debts, at a view of the relationship of banker and 

customer, it will be well to consider the nature of a bank, 
and who may be a customer. The following definitions 
of banking and banks should be considered. 
What is a Bank. — An establishment which trades in money ; an 

establishment for the deposit, custody, and issue of money, 
as also for granting loans, discounting bills, and facilitat- 
ing the transmission of remittances from one place to 
another ; a company or association carrying on such busi- 
ness. — Imperial Dictionary. 

Banks may be classed in various ways — 

(a) According to tUeir constitution or proprietor- 
ship, as 

Private 
National 
Joint Stock 
(6) According to their functions, as 
Banks of Deposit 
Discount 

Issue, or Circulation 
Most modern banks are Joint Stock, and combine all 
or several of the true banking functions. A bank may be 

62 



NATURK OF A ^ANK t)3 

National, in the sense of being State-owned ; or a bank may Chap. vi. 
be national in fulfilling national functions by arrange- 
ment with the State without State ownership ; on the other 
hand, the State may deal with a bank as private persons 
do. Private bankers are, it is believed, hardly to be found 
in Australia, though many remain in England and the 
U.S.A. All, or nearly all, Australian banks are owned 
by Joint Stock Companies, who undertake all ordinary 
banking business. 

The term ^^hank" is derivatively the same as 
*' bench,'' meaning counter, and was applied to the 
benches or counters on which Italian bankers carried on 
their business in the public markets upon the revival of 
C5ommerce in the twelfth century. 

The following statutory definitions should be con- Statutory 
sidered. They occur in Acts which are of great import- 
ance in the Law of Banking ; but are, generally speaking, 
of very little use as definitions, for they involve in the 
body of the definition the word bank, or banking, and thus 
convey but little explanation. The use of each is there- 
fore confined to matters within its own statute, and each 
must be expanded if necessary by filling in the true Eng- 
lish meaning of *'bank" or ** banking.'' 

In the Banks and Bank Holidavs Act the word hank No. 9, 1898, 

8. 3. 

means — 

(a) Any company, firm, or individual engaged in 
New South Wales in the discounting and issu- 
ing of bills and notes, lending money on 
securities and cash credit accounts, and other 
matters relating to the ordinary business of 
banking; or in the ordinary business of bank- 
ing by receiving deposits and issuing bills or 
notes payable to the bearer at sight or on 
demand; and 
(6) Any company, firm, or association receiving 
money on deposit in New South Wales and 
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CuAP. VI. trading under limited liability, although such 

company, firm, or association does not issue 
bills or notes payable to the bearer at sight or 
on demand. 
No. 11, 1898, And in the Evidence Act hank or banker means — 
*' " (a) Any person, partnership, or company engaged 

in the ordinary business of banking by re- 
ceiving deposits and issuing bills or notes pay- 
able to the bearer at sight or on demand : and 



(h) The Savings Bank of New South Wales; and 
(c) Any Government or Post Office Savings Bank 
established under any law in force for the 
time being. 
Expressions relating to ''bankers' books" include 
ledgers, day books, cash books, and other 
account books used in the ordinary business 
of the bank. 
No. 40, 1900, And in the Crimes Act hanker includes every direc- 
tor or manager of any banking company, whether incor- 
I)orated or not, or of any branch thereof, and every person 
carrying on the business of a banker. 
51 Vic, And in the Bills of Exchange Act hanker includes a 

No *^ 8 ^ 

"* * ■" body of persons, whether incorporated or not, who carry 
on the business of banking. 

' ' Sound banking involves the promise to pay metallic 
money, and therefore is based upon such money." — Ex- 
tract from an article on the Elements of Credit, ^^ Bankers* 
Magazine y" Fehruary, 1904, p. 186. 

And the following definition may be useful : — 
Banking a Banking. — ^A trade in money and credit, and in docu- 

business. ments of Credit and finance, by way of the exchange of 
money for credit and vice versa, or the exchange of one 
form or kind of credit for another, carried on by a person 
or persons, singly, or in partnership, or as a corporate 
body, or by a Government. 
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But Jessel, M.R., said in the case of Smith v. Chap. VI. 
Anderson, *' Banking is not strictly a trade." It was, ]88o 15 Ch. 
however, made a trade, within the meaning of the early l>-247, and 
Bankruptcy Statutes in England, when the relief afforded i865, 1 C.P. * 
by bankruptcy was available to traders only ; and the ^*®- 
author ventures to think that, in the best English, bank- 
ing is correctly termed a trade ; it is, at any rate, a busi- 
ness, which is a tei'm of more extensive signification. 
Upon the other hand, the practice or use of skill in 
finance by the individual may be properly termed a pro- 
fession. 

The nature of the relation of banker and customer Nature of the 
is one which has been developed by mercantile custom. '* *^°* 
It is now a relation well known in law, which originates 
in a contract, and has certain distinctive features. 

The nature of the business of bankers is a part of ^f^ ^?^og"^- 

IT -.«• 1 -. . 1 . -1. . n .11 -1 tion m law. 

the Law Merchant, and is to be judicially noticed by the Brandao v. 
The chief features of this relationship are — (1) Itandcf. 6M00. 

P P P IRQ. 

is simply that of debtor and creditor, with the superadded 173 ' * ' 
obligation of honouring the customer's cheques or drafts p . . . 
to the extent of his credit. (2) In the law of evidence a features, 
certain statutory sanction is given to bank book-keeping. 

(3) The bank is said to owe its customer some duty of 
secrecy (the extent of which will be dealt with later). 

(4) In certain cases a banker's lien arises over documents 
belonging to the customer. 

But though the chief features of the relationship 
may be thus summarised, it would not be easy to give an 
exhaustive definition. Nearly all banks are willing to 
become bailees of valuable securities or articles, such as 
jewellery, for their customers; but it is usual to regard 
this function as outside ordinary banking business, and 
therefore no banker's lien arises over anything deposited 
merely for safe custody upon a gratuitous contract. All 
banks are constantly acting as agents of their customers 

E 
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Chap. VI. in respect of the collection of cheques, &c.,* and often in 
other matters. Further, the relationship between a bank 
and customer A B may be different from the relationship 
of the same bank and customer C D, by reason of some 
express or special arrangement between the parties. 

But the kernel of the relation lies in the existence 
of a current account (whether in debit or credit does not 
matter), and the application to the account by law of 
the ordinary rules relating to debts and of the customary 
obligation to honour cheques. It may be doubted whether 
the relation of banker and customer can exist in the 
•a/bsence of a current account. (This is dealt with more 
fully. Cap. XIII.) But wherever there is a current 
account the relationship arises, and the courts are bound 
to take judicial notice of its established legal features. 

Who May be a Customer. — Persons, in law, are 
comprised in two classes — (1) natural persons, i.e., ordi- 
nary human beings; (2) artificial persons, i.e., bodies 
created by law and given the status of persons or indi- 
viduals, so that as parties to an action they may maintain 
or defend legal rights. Such bodies have not a natural 
but an ideal existence; that is, they exist in men's minds, 
but you can nowhere meet or touch them in person, 
though you may meet in actual existence their representa- 
tives or agents, such as the directors (or other officers) 
of a public company or the aldermen of a borough. 

The subject to be discussed may be treated by put- 
ting forward the general statement that ** anyone may 
become a customer of a bank, * * and then qualifying this 
by pointing out the restrictions that prevail in certain 
cases. 

Infants. FiTst, in the case of natural persons, there may 

be restrictions due to youth or domestic status. In- 

* This function has statutory recognition in the crossed cheques 
sections of the Bills of Exchange Act. 
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M,^^Mx«»i,v pxvpoxtj, atiu. wuuiu nvi uLiio. ner nusDana. as 
a matter of prudence, therefore, before allowing a married 
woman to overdraw, a banker should be satisfied that she 



66 BANKER AND CUSTOMER 

Chap. VI. in respect of t he collection of cheques, &c.,* and often in 

[Addendum to p. 67. 

Infants, 

In N.S.W. the Moneylenders and Infants Loan Act, 
No. 24, 1905, § 7 (15th November, 1905), put an end to 
the former validity of ratifications by infants on attain- 
ment of full age. 

In England similar provision was made in 1874 by 
the Infants Relief Act (37 & 38 Vic. c. 62). Cf. Roscoe 
(1 7th), p. 668, also 55 Vic. c. 4. 

The section of the Act in N.S.W. is as follows : — 

No. 24, 1905, § 7. If any infant, who has contracted 
a loan which is void or voidable in law, agrees after he 
comes of age to pay any money which in whole or in 
part represents or is agreed to be paid in respect of any 
such loan, and is not a new advance, such agreement 
and any instrument, negotiable or other, given in pur- 
suance of or for carrying into effect such agreement or 
otherwise in relation to the payment of money repre- 
senting or in respect of such loan shall, so far as it 
relates to money which represents or is payable in 
respect of snch loan, and is not a new advance, be void 
absolutely as against all persons whomsoever. 

No such enactments have been passed in any of the 
other states of Australia (Vic. to end 1906, Q., S.A., 
W.A., and Tas. to end 1905). 

In New Zealand, however, see the Act No. 4, 1887, 
§§ 11, 12; of which section 12 is as follows: — 

No action shall be brought whereby to charge any 
person upon any promise made after full age to pay any 
debt contracted during infancy, or upon any ratification 
made after full age of any promise or contract made 
during infancy, whether there shall or shall not be any 
new consideration for such promise or ratification after 
full age. 

Oe re»Ci'lCLlUllS UUe tU ^UUm ux ctvixxcoi/iv^ ova,v%xo. J.LM.- 

* This function has statutory recognition iu the crossed cheques 
sections of the Bills of Exchange Act. 
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capacity; but the contract of an infant is good until 
revoked, which can be done at the pleasure of the 
infant, unless for necessaries, when the contract cannot 
be revoked; and if brought under review in a Court 
of Equity, such contracts will be held good if for the 
benefit of the infant, but those which are not beneficial 
or necessary cannot be enforced. There is, therefore, no 
objection to an infant lending his money to a banker and 
becoming a customer on a creditor account current, and C'- P»g«<^» 
in such a case the bank would, of course, be justified in 
paying all cheques in the usual way, and, indeed, would 
have the same liabilities upon dishonour of an infant's 
cheques as in the case of customers of full contractual 
capacity ; but an infant should not ordinarily be allowed 
to overdraw, for he could defend an action for the debt 
on the plea of infancy. An infant's promise to pay such 
a debt, however, ratified by him after attaining his 
majority, and the ratification in writing signed by him, 
would, of course, be good. 

Of a similar class were the restrictions formerly Married 
operating in the cases of married wojnen. Nowadays, ^°"™®"* 
however, if, when a woman marries, she has already a 
banking account, that property does not become her hus- 
band's, and she is at liberty to continue the account, 
operating upon it in exactly the same way as if she 
were a single woman. If she has not already an account, 
she may open one, and the moneys which she earns or 
receives by virtue of her own contracts or from her own 
property, are her own, and she may pay these into and 
draw them from the bank, which will be as safe in deal- 
ing with her through such an account as if she were a 
single woman, and she may sue or be sued at law. Judg- 
ments, however, would be against her only, and bind her 
separate property, and would not bind her husband. As 
a matter of prudence, therefore, before allowing a married 
woman to overdraw, a banker should be satisfied that she 
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Chap. VI. is possessed of separate property, and also that it is not 
subject to a restraint against anticipation, a condition 
often found in married women's settlements. 

For such an account as I have just described, a hus- 
band's authority is not at all necessary. It is still, 
however, sometimes asked for, out of a prudent desire 
to be on the right side, and, perhaps, to tie the husband's 
hands in the case of some of his moneys being mixed in 
his wife's account. A document which would directly ful- 
fil this purpose would be a declaration from the husband 
that his wife has separate estate, and that the moneys in- 
tended to be paid in from time to time to her account are 
her separate property. ' It is submitted, however, that, 
even should the wife, unknown to the bank, pay 
moneys of her husband into her account, it would not, 
in ordinary cases, be competent for the husband to follow 
these items so ss to make the bank responsible. Cf. later, 
p. 87, Jus tertii But a Court of Equity would treat the 
wife as a trustee for her husband. 

A second class of disability arises from the perma- 
nent or temporary mental aberration of lunacy or drun- 
kenness : — 



Lunatics. 



Insane 
patient. 



(a) Lunacy. — It is necessary to refer to three classes 
dealt with under the Lunacy Act, viz., ''insane patients," 
''insane persons," and persons (though not lunatic) 
incapable of managing their affairs. Under the Lunacy 
Act of 1898, the estates of "insane patients" are managed 
by the Master in Lunacy, who may do such acts and exer- 
cise such powers with respect to an estate committed to 
his care as the patient himself could have done if sane; 
that, of course, includes the management and continuing 
of a bank account, and the power to close it and collect 
the estate. An "insane patient" is one who was at the 
date of commencement of the Act detained in any public 
or private establishment in New South Wales for the re- 
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into and detained in any such place appointed or licensed 
for the purpose or boarded out or absent from such an 
institution, but still under its management generally, and 
also one for whose care the Government has made pro- 
vision with the Government of an adjacent State. 

Where anyone other than an insane patient is an Insane 
insane person or incapable of managing his affairs, the jJ^J-^ng*" 
Court may, if necessary, appoint a committee of his estate, incapable, 
and under the direction of the court this committee — or, 
in the case of a simply incapable person, the person to 
whom the management of the estate has been entrusted — 
has a complete power of managing the estate. 

Leaving on one side the powers of the court or its Position of 
officei-s under the Lunacy Act, we And that at common (j^^j l^w. 
law the contract of a lunatic is binding upon him unless 
it can be shown that at the time of making the contract 
he was absolutely incapable of understanding what he 
was doing, and that the other party knew of his condition, 
and a lunatic can be made to pay for necessaries. 

**When a person enters into a contract, and after- 
wards alleges that he was so insane at the time that he 
did not know what he was doing, and proves the allega- 
tion, the contract is as binding upon him in every respect, 
whether it is executory or executed, as if he had been sane 
when he made it, unless he can prove further that the 
person with whom he contracted knew him to be so in- 
sane as not to be capable of understanding what he was 
about." This extract forms a portion of the judgment in 
the case of the Imperial Loan Co. v. Stone, 1 Q.B., 1892. 
In this case the Loan Company, who were holders of 
P.N. *s of which Stone was indorser by way of surety, sued 
him, and he set up the defence of insanity. The jury 
found insanity proved, but disagreed as to whether the 
plaintiff company knew, at the time of the transaction, 
of his insanity. It was held, upon appeal, that this 
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Chap. VI. finding gave an insufficient defence, for defendant could 
hot escape liability unless he established to the satis- 
faction of the jury the fact of knowledge in the 
Loan Company. Thus it is not necessary for bankers 
or others to look for insanity in the indorsers of P.N.'s, 
but unsafe to deal should they be aware of it. 

Drunkards. (b) In the same way, the incompetence of a drunk- 

ard is to some extent protected by the law, for there is 
a rule that a contract made by a person in a state of 
intoxication may be subsequently avoided by him, but 
if confirmed it is binding. 

Other cases. In the case of natural persons, a third group of 

disabilities is found depending upon professional and 
political status. These are, however, of very little prac- 
tical importance to bankers. They have been sufficiently 

pp. 34, 35. discussed under the head of contractual capacity. 

Limitations of Corporations — Disabilities which 
arise from artificiality of person. — A corporation is 
an artificial person created by law, hence the limi- 
tations to the capacity of a corporation for entering 
into a contract may be divided into necessary, i.e., 
arising from the nature of the body, and express^ Le,, 
depending upon the terms of incorporation. A corpora- 
tion is an artificial entity or body quite apart from the 
persons who compose it; their corporate rights and lia- 
bilities are something distinct from their individual 
rights and liabilities, and they do not of themselves con- 
stitute the corporation, but are only its members for the 
time being. A corporation has, then, an ideal existence 
apart from its members, and it follows that it cannot per- 
sonally enter into contracts ; it must contract by means of 
an agent. It cannot act in its own person, for it has no 
Cf. ;?o«^ p. 83 Person (i.e., natural person). Therefore it is necessary 
. there should be some evidence of the assent of a corpora- 

do^cuments tion to its Contract — ^that is, the corporate seal. For this 
under seal, reason, a bill of exchange of a corporation may be under 
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seal and yet be negotiable; but, in the case of ordinary Chap. VI. 
persons, the fact of a document being under seal would 
throw it into the class of specialty contracts, and preclude 
the notion of negotiability. 

The law with regard to contractual capacity in a 
corporation may be stated in a slightly different way in 
the two following propositions: — (1) Corporations by 
mere implication of law, and without any affirmative ex- 
pression to that effect in their charters or governing stat- 
utes (and of course in the absence of express prohibitions) 
have the same power to make and take contracts within 
the scope of the purposes of their creation which natural 
persons have. (2) This power, on the other hand, is 
restricted to the purposes for which the corporation has 
been created, and cannot be lawfully exercised by it for 
other purposes. 

It should be noticed that if a contract, purporting to 
be made by a corporation, is beyond its powers, it is void 
on the ground of incapacity — not for illegality. 

A corporation may be composed of one person, as the Corporation 
man for the time being filling a certain office, and this 
would be a corporation sole. It is more usual to find 
corporations composed of a number of persons, such as 
the shareholders of a public company or the electors of 
a municipal borough : these are technically known as cor- 
porations aggregate. These two important classes of cor- Corporations 
porations aggregate, that I have just mentioned, are met Cof^^n^s 
with in business every day, and I shall now direct my Municipali- 
remarks particularly to them. ^^^^' 

The vast majority of public companies are in- 
corporated under the Companies Act ; but they may be No. 40, 1899. 
incorporated by Royal Charter or by a special Act of 
Parliament. These latter were formerly the only means 
of obtaining incorporation. Now, this result is reached 
by the simple process of registration under the Companies 
Act. One of the immediate effects of registration is that 
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Limitations 
(I) essential. 



TJraitations 
(2) arising 
from instru- 
ment of 
creation. 



Corporations 
may have 
banking 
account. 



members of the company are rendered individually liable 
for its debts, but have the power to limit that liability, 
either by shares or by guarantee. When a company is 
limited, it is bound to attach the word ** limited" to its 
title. Every registered company is bound to have a regis- 
tered office, to which all communications, &c., may be 
addressed. It is comparatively rare now to find a com- 
pany doing business except it is incorporated under the 
Companies Act, but there are, doing business in Sydney, 
banks which are representative of each class ; and in in- 
surance, and other businesses also, which have been long 
founded, corporations will be found with powers, &c., 
granted them by Royal Charter, or working under their 
own Act of Parliament. 

A very little consideration will show the existence 
of limitations in a corporate body's powers, founded upon 
its artificial nature. The impossibility, for instance, of 
performance by it of a contract to personally execute a 
given piece of work, or the absurdity of supposing it 
capable of a breach of the marriage contract. 

Limitations founded upon the terms under which the 
corporate body has its existence cannot be referred to any 
such philosophical distinction, but are found in each case 
by examining the terms of incorporation. In the ease of 
limited companies registered under the Companies Act, 
the objects for which the company was formed are to be 
found in its Memorandum of Association, while the con- 
ditions under which it is managed are in the Articles. In 
the case of municipalities, the city of Sydney is governed 
under a special Act of Parliament, and for the others the 
terms of incorporation are laid down in the Municipalities 
Act.* 

Nearly all corporations have to carry on a certain 
amount of business, or control'some money, and that in 
itself is sufficient in the absence of an express condition 
* See now Local Government Act, 1906, s. 12. 
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account. 

With regard to limited companies, there are very few Companies 
statutory provisions dealing with the company's banking Act No. 40, 
account, but by sections 67 and 68, every limited company '^^9- 
must have its name fully and correctly mentioned in 
legible characters in all bills of exchange, promissory 
notes, indorsements, cheques, and orders for money or 
goods purporting to be signed by or on behalf of the com- 
pany, also in all letters of credit of the company, and if 
any director, manager, or officer of such company, or any 
person on its behalf, signs, or authorises any bill of ex- 
change, promissory note, cheque, &c., to be signed, without 
the company's name being mentioned in such a way, that 
person is liable to a penalty of £50, and is further liable, 
personally, to the holder of any such bill, cheque, promis- 
sory note, &c., for the amount, unless the same be duly 
paid by the company. 

In three cases, at least, in England, the secretary or Atkins v. 

Wardle 
Director of a company has been held personally liable (i889), 58 

under this provision. The word ** limited" is a portion L.JQ.B. 377. 

of the name, and must always appear. 

Companies have the power to accept and draw bills 
of exchange if given by their menrorandum of association, 
or rendered necessary as incidental to the business which 
is their object, and not otherwise. 

From what has already been explained, it will be 
clear to you that, should directors of a company obtain 
a loan for the purpose of acquiring a business, or opening 
a new business, foreign to the objects of the company, as 
discovered in the memorandum of association, the com- 
pany could not be made liable for that loan; and that 
contingency should be borne in mind where an overdraft 
IS being granted to a company. Of course, the directors 
might still be personally liable. 
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Municipali- ^i^s and shires, in New South Wales the Local Qovern- 
ties and ^ent Act, 1906, deals, in Parts 27 and 28, with the funds 

oanKs til 7 

and accounts of such corporations, and ordinances and 

regulations made under the Act prescribe the manner of 

keeping the banking account, and of operating upon it. 

Cf. /7o«^ ]>. 80 In the case of loans, municipalities could only incur 
such obligations for certain statutory purposes, as perma- 
nent improvements, town halls, repayment of former 
loans, municipal baths and gasworks, &c. To make the 
corporation liable for a loan, not only must its purpose 
be within the statute, but it must be obtained after follow- 
ing a prescribed procedure, viz., approval of the Governor 
and certain advertisements of the proposed transaction. 
And by the Local Government Act, 1906, there are, in the 
case of loans for new works or services, additional require- 
ments, as a poll of ratepayers and the making of a loan 
rate. In almost all cases it would be prudent for the 
proposed lender, banker or other, to obtain his solicitor's 
advice as to whether the statutory conditions had been 
properly complied with. 
Trustees and With rcspoct to the position of the banker when deal- 
presentativr ^^^ ^^^ trustees, and with men in a representative 
character. capacity, such as the managers or secretaries of limited 
companies and corporations, it will be noticed that gener- 
ally, when referring to a customer of a bank, it has been 
assumed that the customer is an individual of full age 
and legal capacity, having an account, or dealing with a 
bank, in his own right. That is the easiest and simplest 
way in which to consider the relationship of banker and 
customer. It is clear, however, that matters are not 
always quite so simple. 

Dealings with If a man keep an account as trustee, the bank 

trustees. knows him in two capacities, and its conduct towards 

him may be aflPected by that knowledge. It cannot. 
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in consideration of his keeping a large balance at credit 

of his trust account, for it will not have the right 

of set-off that obtains when each account is owned 

by the same man in the same capacity. The bank, 

on the whole, will require to be distinctly more careful 

in its dealings with a trustee than with a man acting 

on his own behalf. A bank is not bound to open a trust 

account for anyone ; but, if it does, then it is taken to be 

aware that the money in that account really belongs to 

the trust, and is not the property, for his own benefit, of 

the person who operates the account. Therefore, should 

a trustee misapply money of his trust account, and the . 

banker be privy to the dishonest intent of its customer, 

it might be made liable to the cestuis gxie trust; it is not, 

however, the duty of the banker to be suspicious of the (jray v. 

trustee, and he should not dishonour a trustee's c^^^^c ^g^g ''^g' j 

merely on the ground that the transaction is, in his at p. 1 4, 

opinion, of a doubtful character. **"* ''^' '^ ' 

Judicial opinion seems to have gone further than this, 
and Lord Westbury thought that, if a banker did inciden- 
tally become aware that a trustee had dra^^Ti a cheque to This view is 
effect a breach of trust, he would have no right to refuse ^^ 
payment unless the bank was itself to derive a benefit 
from the transaction. The reasonableness of this view 
depends on the general rule that it is no business of the 
banker to inquire how a man obtains the money he pays 
in, nor how he uses the money he draws from his account. 
But if a banker receives money, in payment of a debt, 
which he knows is not the property of the person who 
paid it, he cannot retain it against the true owner. Ac- 
cordingly, where a bank transferred a sum of money from 
a trust account to the account of one of the beneficiaries Bridgman v. 
under the trust, and thereby obtained payment of a debt S^^sJav ^302 
due to the bank, it was held the trustees were entitled to 
have the fund replaced by the bank. 
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1871, 6Ch. account at a bank, and paid certain moneys received in 
App. 632 his public capacity to another account in the same bank, 
ston in re which was headed ** Police Account,'' and, when there 
Gross. ^,j^g g^ credit in the public "account but his private account 

was overdrawn, absconded; the bank was not allowed to 
set off the credit of the police account against the over- 
draft. 
Union Bank But if a trustee, without the knowledge of the bank, 

of Aust. V. pg^y^ trust moneys into an account of his own and mis- 
Aynsley, apply them, the bank, if it has no grounds for suspecting 
693 and cf. * breach of trust, will not be compelled to repay such trust 
Bk. N.S.w.. moneys to the beneficiaries to whom they really did be- 
Valley Butter loiig- 'J^he bank may deal with such funds as if they 
^^y:*\^'^* belonged to the customer, and retain them in discharge 

A.C 543. , 

of his liabilities to the bank. 
Coleman. V. The following is an illustration of the same principle. 

Oxon^ Union ^ ^^^stee caused a large sum of trust money to be paid 
Bank, 1897, into his private account, then overdrawn. He kept no 

2 Ch *^43 

trust account at the bank, but the bank had notice that 
the money so paid in consisted of trust funds. The bank 
advised the trustee that the amount had been placed to 
his credit, and it was left in his private account, on which 
he continued to draw. Some years afterwards the trustee 
became insolvent, his account then being largely over- 
drawn. It was held that the bank, having no suspicion 
that the trustee was insolvent or intended to commit any 
breach of trust when he paid the trust money in, was not 
bound to restore it to the trust estate. 
Cf. post, i>. 87 In short, a trustee is the owner in point of law of 
the trust moneys paid into his account. Equity will hold 
him to his trust, and it is no business of the bank to recog- 
nise the beneficiaries ; yet, having knowledge of the trust, 
it cannot exercise a right of set-off as in case of a pri- 
vately-owned account, nor obtain a banker's lien in re- 
spect of other business over documents connected with the 



RKPRKSENTATIVB FEKSONS 77 

trust. And should it become privy to a breach of trust, Chap. VT. 
Equity would protect the estate against the bank. 

It is not only in the case of trustees and executors, Dsalings 
but in many other instances, that the banker deals with l^'i-e^senta- 
men in a representative character; the manager of tive character 
a company, for instance, the town clerk or mayor and 
aldermen of a municipality, and so on, are all men 
through whom the banker deals with impersonal bodies, 
the creatures of statutes or society, and limited as to their 
contractual capacity. There are two chief classes of mis- 
take likely to occur in these transactions, and the follow- 
ing cases will serve to illustrate them. 

Hannan's Lake View Central, Limited, v. Armstrong 1900, 16 
and Company. — Briefly, the facts were that Hannan 's g^ * ^j * 
Lake View Central, Limited, sued Armstrong and Com- authority, 
pany for £542. Armstrong and Company were bankers, 
and the amount in question was that of a cheque which 
had been collected by them for their customer Henry 
Moutgomery, passed to his credit, and drawn upon hy him. 

The cheque in question had been drawn by another 
company in favour of the plaintiffs, payable to the plain- 
tififa or order, and crossed generally. Montgomery was 
secretary to the plaintiffs ; he indorsed the cheque as for 
the plaintiffs, and, having thus made it prima facie nego- 
tiable, so the defendant bank claimed, passed it to the 
credit of his own private account. 

Mr. Justice Kennedy inferred that it was the secre- 
tary's duty to pay to the company's credit at its own bank 
all moneys received by him for that company, and for 
that purpose he was tacitly, at least, authorised by the 
directors of the plaintiff company to indorse cheques re- 
ceived by him as their secretary. That authority, how- 
ever, was of no greater extent; it was not express, but 
implied; and the articles of the company were such that 
it was doubtful whether the directors, had they purported 
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Chap. VJ. to do SO, could delegate to their secretary the indorsement 
of cheques; however that mighf be, the conduct of the 
company had, as against itself, been such as would pre- 
vent it denying the secretary's authority to indorse 
cheques as a matter of business routine for purposes of 
collection simply. This case was not one covered by that 
authority. The question, then, was: Were the bankers 
protected from the plaintiffs' claim by section 82 of the 
Bills of Exchange Act? The protection of that section 
is given to a banker who in good faith and without negli- 
gence receives payment of a cheque crossed generally (as 
this cheque was), where the customer has no title or a 
defective title thereto; it is enacted by the section that, 
in such a case, the banker shall not incur any liability 
to the true owner of the cheque by reason only of having 
received such payment. Now, as to the phrase, ** without 
negligence.'' Mr. Justice Kennedy said, **It means, I 
take it, without want of reasonable care i'n reference to 
the interests of the true owner' ^; and he held the bankers 
liable, for, being business men bound to act with reason- 
able care to the plaintiffs, they were not entitled in the 
circumstances to assume without inquiry (which could 
have been easily and promptly made) that Montgomery 
had authority to indorse to the bank as he did. 

The circumstances were: that the defendants knew 
that Montgomery was a servant of the plaintiff company ; 
they also knew the company had a banking account of 
its own ; that, on the face of the transaction, Montgomery 
was using for himself a valuable document prima facie 
created in the benefit of his employers; that the defen- 
dants had not had with Montgomery any like transaction 
before ; that they could bring no evidence to show such a 
transaction was customary; that their chief accountant 
admitted all this, and that he knew plaintiffs in the ordi- 
nary way paid Montgomery with their own cheque on 
their own bank ; and that he had never known an instance 
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of any secretary of a limited company indorsing by him- Chap. VI. 
self a cheque payable to his company, except for the 
purpose of the cheque being paid in to the company's own 
banking account. 

This case illustrates clearly the danger of dealing 
with a man in his representative capacity unless he is 
acting within the scope of his employment. In other 
words, you must look carefully at the appointment and 
extent of authority delegated to its representative oflScer 
by a company or corporation, and you cannot afford to 
deal with him except within the limits of that authority, 
lest yourself and your bank have to suffer. 

It will be noticed that this case is one which might Cf- rost. 
have been used as an illustration of the power of a bank's 
officer to bind his bank by his conduct of business within 
the scope of his authority; for the principle involved 
is the same. , No bank, company, or corporate body 
is bound by the act of an individual servant unless in 
the ordinary scope of his employment, or by his being 
specially authorised thereto. It is necessary to see the 
thing, however, from both points of view — (1) how a 
clerk may make his own company liable; (2) what 
circumspection is required in dealing with the representa- 
tives of other companies. 

Not only is it important to be alert as to the authority Acts purport- 
wherewith the representatives of a corporate body are the coriK)ra- 
clothed ; it is also very necessary to be sure that the cor- tion may be 
porate body itself is not going beyond its powers in the 
contracts it makes. If, after the shareholders of a com- 
pany have appointed their directors to carry on and 
manage the specified business of their company, those 
directors choose to assume heavy liabilities in the name 
of the company, but really to carry on other undertak- 
ings, it would be obviously unfair to allow them to bind 
the shareholders. In the same way the council of a muni- 
cipality cannot be allowed to assume obligations that 



80 BANKER AND CUSTOMER 

Chap. VI. might be a heavy burden upon the ratepayers, except in 



the way and for the purposes allowed them by law. 

A good instance of the operation of this law is a case 
decided in Sydney in 1896. The Commercial Bank of 
Australia lent about £7,000 to the Municipal District of 
Lambton, under the following circumstances : The Lamb- 
ton Council obtained leave, under section 190 of the 
Municipalities Act, to borrow money to be expended in 
permanent improvements; they thereupon obtained the 
loan, mortgaging their rates to the bank; they used the 
money, with the knowledge of the bank, to pay for an 
electric lighting plant that had already been erected ; the 
But now cf. section 190 of the Municipalities Aet requires certain 
Act, §§169. Qotices of the intention of the municipality to borrow to 
170, &c. jjg publicly advertised; this notice has to give clearly 

certain particulars with regard to the intended loan, such 
as the amount and purposes of the loan, the time, place, 
and manner of the payment of principal and interest and 
particulars of the securities, and the council had failed to 
properly fulfil this condition. 

Later on, the council made default, and the bank 
applied under another section of the Municipalities Act for 
the iappointment of a receiver, by way of availing itself 
of its security over the rates. It was held the application 
must be refused, on the ground that the council had no 
power to borrow the money for the payment of an existing 
debt in such a way as to bind the municipality ; also that 
the condition with regard to notice must be strictly com- 
plied with to give such a loan validity. 

The following is an extract from the decision of the 
Chief Justice: — 
(1896) 17 ''It may be said that this decision will lead to great 

isf ar^'i^b ^^^^^^^P upon ^he bank who have advanced the money 
to pay for a work of permanence of which the munici- 
pality reap the benefit. It may be so, but the bank who 
were lending upon a statutable security, ought to have 
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seen before they advanced the money that the require- Chap. VI. 
inents of the statute had been complied with. It was 
within their power to do so, for the notice required was 
a public notice. It was as much within their power to 
ascertain this as to ascertain that the Governor's sanction 
had been obtained. Perhaps the principal object of the 
notice is to safeguard the rights of ratepayers, who, if 
informed that the time, place, and manner of the payment 
of the principal and interest due thereon, was to be that 
both principal and interest were to be payable on demand, 
failing compliance with which for three months a receiver 
could be appointed, might have taken steps to prevent 
money being borrowed upon what might appear to them 
to be dangerous and improvident terms. I quite agree 
with the observation made by Lord Bramwell in the case 
of Young v. the Mayor of Leamington (8 App. Cas. at 
528), where, in holding that the words of an Act 
amounted to a condition precedent, and were imperative, 
he says: — 'I must say I do not agree in the regret ex- 
pressed at having to come to this conclusion. The legis- 
lature has made provision for the protection of ratepayers, 
shareholders, and others, who must act through the agency 
of a representative body, by requiring the observance of 
certain solemnities and formalities which involve delibera- 
tion and reflection. It continually happens that careless- 
ness and indifference on the one side, and the greed of 
gain on the other, cause a disregard of the safeguards, 
and improvident engagements were entered into. The 
decision may be hard in this case on the plaintiffs, who 
may not have known the law. They and others must be 
taught it, which can only be done by its enforcement.' 
That was the case of the neglect to make the contract 
under seal, the statute requiring contracts over £50 to be 
under seal. Here I have only to consider and place a 
construction upon an Act of Parliament, and, being of 
opinion that the Act requires that before any loan shall 
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Chap. VI. be contracted a notice containing certain information shall 



be published, and as such notice has not been published^ 
I cannot make an order for a receiver under the pro- 
visions of section 191, the power to do so being, as I hold^ 
confined to cases where the loan has been contracted under 
the provisions of this Act.'* 

Ibid., p. 19]. . The judgment of the Full Court was delivered per 
6Q.B.D., Stephen, J., who quoted and relied on the following use- 
pp. 712, 713. ful passage from an English case, Chapleo v. Brunswick 
Building Society: — ** Persons who deal with corporations 
and societies that owe their constitution to or have their 
powers defined or limited by Acts of Parliament, or are 
regulated by deeds of settlement or rules deriving their 
eflfect more or less from Acts of Parliament, are bound 
to know or to ascertain for themselves the nature of the 
constitution and the extent of the powers of the corpora- 
tion or society with which they deal . . . and, if, in 
dealing with such a society, they neglect or fail to ascer- 
tain whether it has the power of borrowing, or whether 
any limited power it may have has been exceeded, they 
must take the consequences of their carelessness.'* 
(1899) 20 This same debt of the Lambton Council has been re- 

N.S.W.L.R. gpongible for a good deal of litigation. In one of the 
matters that arose out of it — viz., the case of A.J.8, Bank 
V. Croudace, where the bank were suing certain guaran- 
tors of the debt — ^the Court decided that the Lambton 
Municipal Council had the power to borrow and to incur 
debts as necessarily incidental to the carrying on of its 
ordinary business. I mention this simply to show the 
limitations of the results of the prior case, which is not 
to be taken as concluding that a council cannot borrow 
except as expressly authorised by statute; but rather, 
that if a creditor is lending on a statutory security, he 
must at his own risk see that his transaction is one at 
all points within the statute. Otherwise, though there 
may be a debt truly enough, the creditor might be remedi- 
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less. Fortunately for this creditor, it had the security Chap. VI. 
of a personal guarantee. " 

Another point to be borne in mind when dealing with Need for 
a corporation is that its contracts require to be under seal, undei^seal. 
I have already pointed out that this rule is very much 
relaxed in the case of trading corporations who are es- 
topped by their conduct from disputing the validity of 
the acts of servants in the ordinary course of their employ. 
And in the case of companies registered under the Com- Under Com- 
panics Act, there is express statutory provision that con- P*"^®® 
tracts on behalf of such bodies may be made — 

(1) By writing under the common seal of the 
company, if the contract be such that if be- 
tween private persons it would by law be 
required to be in writing under seal ; 

(2) In writing, signed by any person acting under 
the express or implied authority of the com- 
pany, if the same contract between private 
persons would be by law required to be in 
writing signed by the party to be charged 
therewith ; 

(3) Verbally, by any person acting under the ex- 
press or implied authority of the company, if 
the same contract between private persons 
would be valid if made by parol only. 

Cf. Companies Act, s. 241. No. 40, 1899. 
But in the case of municipal corporations who are 
not perpetually trading and entering upon contracts im- 
plied from the conduct of their officers, this is not so. 
Recent decisions, however, show a tendency on the part 
of Judges, both in England and here, for the furtherance 
of justice and convenience, to reduce the operation of the 
rule. For example, contracts of daily occurrence and 
trivial in nature are outside the general rule ; such would 
be the appointment of workmen or navvies for mainte- 
n-ance of roads; and, following this principle, the Chief 
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Chap. VI. Justice of N.S.W., in the ease of Haynes v. Borough of 



(1899) 20 Or aft on, held that the api)ointment of the plaintiff, who 
NS. W.L.R., was a civil engineer and licensed surveyor, to supervise on 
behalf of the borough the carrying out of a contract for 
road formation was the api)ointment of a minor and tem- 
porary official, and, therefore, needed not to be under the 
corporate seal of* the borough. It would not be very safe 
for one contracting with a borough to rely on a contract 
without the cori)orate seal of the borough in any case the 
importance of which could be ranked higher than this. 

By way of conclusion I shall content myself with 
again drawing your attention to the importance of the 
points illustrated by the two chief cases quoted. First, 
be sure the secretary or other representative agent is 
armed with authority for carrying out the transaction in 
view ; then satisfy yourself the transaction is within the 
scope of the body he represents. 



CHAPTER VII. 

THE RIGHT TO THE ACCOUNT— JFfif TEETH— 
INTERPLEADER — INVOLUNTARY ALIENA- 
TION. 

The way in which the central features of the relation Chap. Vli. 
of banker and customer can be most clearly brought under 
review is by considering — 

(1) The right to the account, and whether the 
bank can in any circumstances set up, against 
the person in whose name an account stands, 
the right of another person to possess or oper- 
ate that account. This is called by lawyers, 
setting up a Jus tertii. 

(2) The alleged right to secrecy. 

There are numberless ways in which the question of 
Jus tertii can arise with regard to the ownership of a 
credit balance, and the right to draw it. 

For instance, a man's account may be fed wholly by 
moneys received in respect of an agency from which he 
is displaced, with funds of his employer's still in the 
account ; it may be fed by trust funds ; it may be in the 
name of a married woman, and fed by her husband's 
funds. A more extreme case would be where the account 
was created and supplied by actual cash got by theft. 
All sorts of cases, short of this in transparent dishonesty, 
but of increased complexity, may occur. Suppose, in- 
stead of cash, that the account has been created from the 
proceeds of a document got by theft and collected by the 
bank. Suppose that the customer got the document, not 
by theft, but by fraud such that he obtained legal posses- 

86 
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Chap. vji. sion, though his claims to it could, on discovery of the 



fraud, be disowned by the party liable, but he transferred 
before repudiation. The cases may vary infinitely. 

The first element to be looked at in such a case would 
be the obligation of the bank to its depositor arising out 
of the circumstances under which it obtained the cash, 
cheques, or other documents of credit whence the credit, 
in current account, arose. The general nature of this 
obligation has been determined in cases quite indepen- 
dently of any question of Jus tertii. Thus in 1847 
Relation of it was decided, in the case of Pott v. Clegg, that 
customer^ ^^^^^^7 deposited with a banker by his customer in 
one of debtor the Ordinary way of business is money lent to the 
16 M. &w., banker, with the superadded obligation that it is to 
^^^ be paid when called for by cheque, and the relation- 

ship is not altered by an agreement to pay interest on the 
balance. Therefore, if for six years there has been no 
Statute of payiiient of principal, nor any allowance of interest, the 
Limitations Statute of Limitations applies, and the banker could 
app »e8. avail himself of that defence to an ax;tion for the money. 

And In the next year there was decided by the House of 

customei's j^j,^^ ^j^g ^ase of Foley v. Hill There the plaintiff, who 

ordinary re- ^ i . , i. - 

medies are at was an ordmary current-account creditor, claimed relief 

Law*"^" in equity, which would be applicable if the banker were 
2 H.L C, 28. a trustee or quasi trustee for the plaintiff, and which was 
refused, on the ground that the relationship was the 
simple one of debtor and creditor, and it followed that the 
plaintiff had, and ought to proceed by, the usual remedies 
of a creditor to enforce his rights, if any. The following 
passage occurs in the judgment: — *'The money paid into 
the banker's is known by the principal to be placed there 
for the purpose of being under the control of the banker ; 
it is thus the banker's money; he is known to deal with 
it as his own ; he makes what profit of it he can, which 
profit he retains to himself, paying back only the princi- 
pal, according to the custom of bankers in some places, 
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or the principal and a small rate of interest, according Chap. VII. 

to the custom of bankers in other places. The money 

placed in the custody of a banker is to all intents and 

purposes the money of the banker, to do with as he pleases. 

He is guilty of no breach of trust in employing it ; he is 

not answerable to the principal if he puts it in jeopardy, 

if he engages in a hazardous speculation ; he is not bound 

to keep it or deal with it as the property of his principal ; 

Lut he is, of course, answerable for the amount, because 

lie has contracted, having received that money, to repay 

to the prineipal, when demanded, a sum equivalent to that 

paid into his hands." 

(In the above quotation, principal is used four times 
to denote customer, and twice to denote sum of money.) 

In these cases no Jus tertii was involved. They are 
decisions of conclusive authority, and they harmonise with 
the law which applies to banking accounts the rule in 
Clayton's case (itself a banking case, date 1816). See 
•ante, p. 51. 

Twenty years later, in the case Gray v. Johnston, the And there is 
<luestion was litigated as to a bank's liability in the case g^t.^^p against 
of misappropriation of funds, in the account of an ad- customer a 
nainistratrix, belonging to the trust estate, by means of l.R. 3, 
a, cheque drawn by her upon that account and placed to^^- ^• 
the credit of her private account; the whole transaction 
being thus open to view of the bank. It was held the 
hank was not liable ; the view that prevailed in previous 
eases was taken ; that the money, when deposited, became 
the banker's, and the customer a simple contract creditor 
entitled to call for the amount by cheque. In such a 
relationship there is no room for the debtor bank to ques- 
tion the customer's right to draw any particular cheque, 
or set up a Jus tertii (right of a third party) against him, 
though the case would be different if there were a distinct 
knowledge on the banker's part of the intended fraud, 
and any attempt to derive a benefit from it — e.g., the 
liquidation of a weak, overdrawn account. 
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Chap. VI I. This, too, is a decision of conclusive authority, and 



its principles have been used to assist in determination 
of many banking cases since 1868. 
Cases of trust Turning to Australian cases, the principles laid 
estates. down in Oray v. Johnston were applied by the Supreme 

Court of New South Wales to the case of a trustee fixed 
depositor, who, upon due date, gave orders for the trans- 
fer of large amounts ui)on fixed deposit, which the bank 
knew to be trust funds, to the credit of his ordinary busi- 
ness account, which was at the time in debt; the Court 
holding that upon the maturity of a F.D.R. the creditor- 
upon fixed deposit was in a like relation, as regards the 
bank, to the case of a creditor having funds at current 
17 N.S.W. account payable at call — Dixon v. Bank of New South 
L.R. Eq. 355 ^qIq^. and that therefore, in the absence of complicity 
in any fraud, the bank should not be made responsible 
for the disposal of money made upon orders it was not 
at liberty to disregard. 
(1857) 24 A further, though somewhat different, illustration 

Beav. 302. ^f ^he banker's duty to respect his contract may be seen 
in the case o£ Bridgman v. Gill: there, a fund was at the- 

Cf. ante, pp. . 

75, 76. credit of two trustees in the books of bankers, who knew 

that it was a trust fund. By direction of the tenant for 
life (of the trust estate) alone they transferred it to his^ 
account, and thus got payment of a debt due by him : held^ 
the trustees could sue to have the fund replaced. 

It is thus perfectly clear, on principle, that, in all 
ordinary circumstances, there can be no right in the 
banker to set up the daims of another against his cus- 
tomer, where the customer though in a position of trust 
has a legal title to the account, and to the funds used to 
supply it ; but, as pointed out in the opening of this chap- 
ter, the cases that can arise are very various. 

In extreme cases, the customer may have no title at 
all to the cash or paper deposited; and two recent Aus- 
tralian cases seem to indicate that the Courts would not 
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tolerate an action by a thief brought to recover from a Chap. Vir. 



bank the proceeds of his crime, or a credit balance into 
which those proceeds had been converted. The precise 
range of such a principle introduces a very debatable 
field of law, but a review of the recorded decisions is very 
instructive. 

In 1814, in the case of Pinto v. Santos, an agent for Customer 
several persons received three large sums, in each of which backing tiie 
all his principals had a share, and paid these sums to his n^oney of 
bankers, who knew the circumstances. He drew out 5 Taun. 447 
various sums to the amount of £7,300, and at length went 
abroad ; having some dispute with the other proprietors, 
they revoked his authority to act as their agent, and he 
gave notice to his bankers to pay over the residue of his 
money, which was about £2,700, to no one without his 
own orders. The plaintiff in the case, Pinto, who had 
by far the largest share in the property, claimed all this 
remaining money, and sued the bank (Santos) for it. 
The defendants declared readiness to pay to whomsoever 
it belonged, but said that, as they received it from the 
agent, they could pay no one else. 

Decision in favour of the banker. It was said: 
''This is not like the ease of one man paying into a bank 
a sum belonging to one other person.'' The bank was 
apparently willing to account for the sum in an Equity 
suit, where all interested in the fund would have been 
parties. 

In Sims v. Bond, 1833, A, as the managing owner The question 
of a vessel, was permitted by the other owners to have the J^akl^^he 
possession of two warrants or orders of the East India loan to the 
Company, to pay to the owners or bearer the sum ofs^^'^^j^ 
money therein mentioned for freight. A deposited these ^89. 
warrants in the hands of his bankers, and they received 
the money due on them, and gave him credit for it in 
account. After A's death the surviving part owners sued 
the bank for money had and received, money paid, &c.. 
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in respect of the balance of this account. The plaintiffs 
" were non-suited, on the ground that there was no privity 
of contract between them and the defendant bank. 
Plaintiffs appealed, and again lost. In course of judg- 
ment the Court said : 

**Sums which are paid to the credit of a customer 
with a banker, though usually called deposits, are, in 
truth, loans by the customer to the banker . . . ; and 
the plaintiffs who seek to recover the balance of such an 
account must prove that the loa7is were made by them,'' 

In Calland v. Loyd, 1840, Calland received in 1837 
a sum of £373, which he was entitled to receive as his 
wife's share of property which her father had bequeathed 
her ; he deposited £300 of this money in a bank, and gave 
the rest to his, wife to take care of. Almost immediately 
afterwards she took a £50 Bank of England note — part 
of this money — and on the same day paid it into the bank 
of Jones, Loyd and Co., in the name of her son, Robert 
Biroh, an only son of a former marriage. They gave 
her an accountable receipt in Robert Birch's name, bear- 
ing interest, which she kept. Robert Birch was then 
about twelve years old. Calland soon discovered the 
deposit with the bank, and demanded the money from 
them ; on their refusal to pay it, this action was brought. 
The plaintiff succeeded. 

It is ^almost unnecessary to point out that this was 
before the days of the Married Women's Property Act. 

The Court thought that the title to the money had 
been clearly in the father, and the bank was bound to 
Robert Birch by no contract with him. Therefore, hav- 
ing received notice from Calland that the note deposited 
was his, the bank had no defence. Or, rather, **The case 
set up by the defendants is answered by this, that there 
is no contract to bind them. The wife was not the agent 
of her husband, nor had she any right to make a deposit 
for the infant, who could give her no authority." Baron 
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Alderson remarked : * ' If the. money had been received by Cuap. VII. 



the defendants under a contract, I am not prepared to 
say that the plaintiff could recover ; but, in truth, there 
is no contract with the defendants on behalf of Birch/' 

The Court looked upon this as a case of the bank 
attempting on behalf of a nominal customer, to set up 
against the real owner of money which it had received 
a Jus tertii, where there was no Jus, for Birch, they held, 
had no right. 

It would follow, on principle, that the bank, without 
waiting to defend an action by Oalland, could, having 
discovered the facts, have paid him upon demand; and 
afterwards, if Birch should bring an action against the 
bank, its answer to him would not be so much the setting 
up against him of the right of Calland, as the denial of 
all obligation to him, on the ground that it had made 
no such contract, whether express or implied. 

In Tassell v. Cooper, 1850, a set of facts arose which Account of a 
illustrate most aptly the banking relation. ag* nt ^° 

In the years 1843, 1844, William Tassell, a practical ^ C-^- ^^ 
farmer, and one Palmer were tenants of a large farm at 
Penshurst, in Kent, belonging to Lord De L'isle and 
Dudley; and during this tenancy Tassell opened an ac- 
count in his own name with the London and County Joint 
Stock Banking Company at their branch bank at Tun- 
bridge, in Kent. This account continued until the 
occurrences which gave rise to this action, and it was 
carried on in the usual manner between banker and cus- 
tomer. 

In 1844 Tassell and Palmer ceased to be tenants; and 
Tassell then entered into the service of Lord De L *isle as 
his farming bailiff; in the course of that employment he 
had the management of the farm as bailiff, and the sale 
of its produce, and received sums of money for sale of 
crops, &c., and paid various charges and outgoings of 
the farm. He paid into the banking account many of 
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Chap. VII. the sums received on account of Lord De L'isle in this 
way, and also money belonging to himself and others; 
and he made payments from the account on behalf of his 
master, and also on behalf of himself for his private 
affairs and for others. All the cheques drawn by Tassell 
and paid by the bank were signed in his own name only, 
and the -account and the pass-book were in TasselPs name. 

Towards the end of 1846, Lord De L'isle became dis- 
satisfied with the state of the accounts between himself 
and Tassell. On the 11th January, 1847, through Mr. 
Glendinning, he told Tassell not to deal any more with 
his (De L'isle's) property, but to confine his services to 
giving orders to the men and seeing th^at they did their 
work. At this time TasselPs bank account was in credit 
£18 8s. 9d., and remained so till the 19th, when he paid 
in a cheque received that day from the firm of Vines and 
Tomlin, in payment for wheat of Lord De L 'isle's, which 
they had been employed by Tassell in December to sell; 
this was credited next day — amount £180 4s. 8d. There 
were no further credits ; cheques drawn in the next few 
days, and paid, reduced the credit balance to £128 Is. lOd. 
Afterwards the bank refused to pay two cheques drawn 
on the account, 'and returned them with the answer, ** re- 
fer to drawer." 

About that time Lord De L'isle went with Mr. Glen- 
dinning to the Tunbridge branch bank, and applied to 
inspect Tassell's account. This the manager refused. 
Lord De L'isle thereupon applied to head office, and there- 
after was allowed to inspect the account. Having seen 
it, he served the bank with a written notice to hold the 
balance at credit of the account until further correspon- 
dence, it being formed of money belonging to him, and 
he gave the bank an indemnity. It was in consequence 
of the notice that the cheques were dishonoured. Until 
receipt of this notice the bank had no knowledge that Lord 
De L'isle had any concern with Tassell's account. 



THE RIGHT TO THB ACCOUNT 93 

The real balance due by Tassell to Lord De L'isle Chap. VII. 
was greatly in excess of the balance of the bank account. 

Tassell brought two actions against Cooper, who was 
the public officer of the bank. The first was an action of 
debt for the balance of his account, £128 Is. lOd. ; and he 
won this. The second contained two counts. 

(1) For wrongful dishonour of those two cheques; 
and he won this. 

(2) For wrongfully and injuriously exposing the 
state and particulars of plaintiff's account 
to Lord De L'isle and Dudley: but, in 
respect of this count, the Judges thought, 
without actually deciding the point, that no 
cause of action was disclosed. The topic of 
secrecy is further dealt with, page 103. 

The circumstances of the case are peculiar, and leave 
room for further questions ; for the Court did not decide 
whether it was a criminal act on the part of Tassell to 
receive this cheque and pay it to his own bank account 
or not, nor did the Court lay down whether legality of 
possession or otherwise of the cheque by Tassell would 
make any difference. 

Maule, J., thought it ** quite clear that the account 
in question is a banking account of the ordinary kind by 
the plaintiff on his own account with the London and 
Joint Stock Banking Company ; and that it is not com- 
petent to any third party to interpose, and to say that the 
banking company in reality contracted with him. . . . 
As between these parties, it seems to me that the cheque 
was the property of the plaintiff. But, at all events, after 
it was turned into money, the hankers were indebted to 
him* . . . and became liable to account for it when- 
ever he chose to call for it.'* 

* Italics are the Author's. 
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Chap. VII. All three Judges expressed themselves by no means 

clear that Tassell had no authority to receive this cheque ; 

true, his authority to deal with his master's property had 

been cancelled, but he might very well suppose he had 

authority to complete transactions already entered into. 

This case possesses an additional interest by reason 

that the circumstances under whioh Tassell obtained his 

bank balance lie upon the verge of criminality. At least 

two cases in Australia have been decided where the credi- 

Accounts tor upon current account was a convicted criminal, having 

criminals. been convictcd of a crime by means of which he obtained 

possession of vouchers, cheques, or cash, which were the 

foundation of his credit balance. The first of these was 

a Victorian case, Healey v. Bank of New South Wales 

(1899). 

(1) Healey v. Healey V. Bank of New South Wales was an action 

24y^l^jf*^' claiming a certain sum of money alleged to have been 

405, 694. lent to the bank, the money having been paid into 

Healey 's account when it was opened with the bank in 

Melbourne. Much of a long interval between the deposit 

of the money and making this claim had been spent by 

Healey in gaol. The bank in its defence set up that, 

prior to opening this account, Healey had conspired with 

two other men to cheat and defraud the Government of 

New South Wales of large sums of money belonging to 

the Crown, and that the money deposited was the same 

money, or part of the same money, of which he had, by 

the c-onspiracy, cheated the Government of New South 

Wales ; and that, in July, 1893, he was duly convicted and 

sentenced in New South Wales. 

An application to disallow these grounds of defence 
failed, and at the trial the Judge decided that the allega- 
tions of the defence were true, and that the plaintiff's 
bank balance was derived from money the proceeds of 
thieving operations by Healey and others upon the Gov- 
ernment Savings Bank of New South Wales. Judgment 
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was given for the bank. An appeal by Healey to the Chap. VII. 



Full Court in Victoria was unsuccessful ; and the Privy 
Council made short work of the case when it reached 
them, remarking that a more audacious thing than that ^'ot reported, 
a man who had undergone punishment for his crime 
should bring an action to recover the moneys which were 
the proceeds of the offence for which he had been con- 
victed, could not be conceived. 

As an illustration of banking law, the case is a little 
inadequate, because the points determined on appeal re- 
lated mainly to procedure, and the right of the bank to 
hand over money equal to the balance of account, and 
charge it against Healey 's deposit, was imperfectly chal- 
lenged, and apparently the facts of Healy's claim imper- 
fectly established. 

Very curiously, a set of facts almost precisely similar (2) Zeeb v. 
arose in Sydney within two years, and resulted in the case i s^r. ' * * 
of Zeeb v. Bank of New South Wales (1901). This time N.S.W.) 167. 
the case was so managed as to force more directly under 
notice of the Court the relation of banker and customer. 
As before, the case was part of the fruit of a conspiracy 
to defraud. The nature of the conspiracy was that Zeeb 
and others laid their heads together to discover and give 
information to the Government of an illicit still; really, 
it was a bogus illicit still of their own manufacture. They 
compassed, and assisted in, the seizure by the police, and 
drew the reward, part of the proceeds of which became 
Zeeb's bank balance in this case. 

Later, the Crown discovered the deception, prose- 
cuted the conspirators, and Zeeb, at any rate, was con- 
victed. Ultimately Zeeb regained his liberty, and drew 
a cheque for £16, which was dishonoured. He thereupon 
sued the bank. The bank defended, upon the ground that Nature of 
the plaintiff, with others, defrauded the Government of ^®^®"^®- 
large sums of money, and in particular ojE a sum of £50, 
by a false pretence (giving an account of the fraud in 
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Cfl*p. VII. regard to the illicit still), by which fraud he obtained the 
sum of £50, and paid a sum of £30, part of the £50, into 
the bank account, and then was convicted, and after the 
conviction the Government demanded, and the bank paid, 
£18 10s., being the amount then to plaintiff's credit. 
Defence It was objected that this defence w«as no answer in 

* ^^® * law to Zeeb's action. The defence was allowed and 
proved, and decision, on appeal to the Supreme Court, 
was given for the bank. 
Remarks on The justice of the result is beyond doubt. But the 

frs^W ^*"^ manner in which things were straightened out, both by 
the bank and by the Court, leaves -some room for question. 
It should be noticed that the £30 was not actually and 
physically part of the £50 reward ; if the reward illegally 
obtained was paid by cheque, then the £30 can only have 
been part of the proceeds. Again, the £18 10s. was not 
part of the £30; it was a mere debt, part of the bank's 
debt of £30 which arose in respect of the deposit. To 
speak of Zeeb 's current account credit balance of £18 10s. 
as part of the original £50, or even as part of £30 de- 
posited, is to take a money-box view of banking, which 
appears to have confused thought in the case. It could 
truly be spoken of as part of the £30 credit obtained by 
Zeeb in exchange for his deposit. 

A further complication in the case was introduced 
by the fact that when the Government paid Zeeb £50, they 
intended to, and did, give him title to it, and he was for 
a time in position to transfer the cheque or money to 
others; and any person who dealt with him, exchanging 
that cheque or those moneys in good faith, got a good and 
indefeasible title to the cheque or cash. Later on, the 
Government, having found out the fraud, disaffirmed, as 
it legally might, its transaction with Zeeb. It was then 
entitled to have the £50 back from Zeeb, if still in his 
possession ; but could not follow the money and claim it 
from honest holders for value ; therefore, even if the £50 
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itself had been deposited, the Government had no direct Chap. VIT. 
right against the bank — ^not, at any rate, after the bank 
had turned the voucher into money or passed it through 
its exchanges. 

In the alternative, if Zeeb had already parted with 
the £50 (which was the case), the Government was en- 
titled to strip him of its proceeds. Part of the proceeds, 
which the Government actually discovered, was Zeeb's 
credit with the bank of £18 10s. To claim this was to recog- 
nise the fact of Zeeb's contract with the bank. It would 
seem, therefore, that, before paying the Government upon 
its direct demand, the bank might have claimed that the 
money could only be paid over in satisfaction of the con- 
tract with Zeeb, and have demanded legal proof of the 
Government's title to stand in Zeeb's shoes and collect 
his debts, something in the way that it does when an exe- 
cutor comes and claims the balance of a deceased customer, 
or an official assignee the balance of a bankrupt. 

Such a means of furnishing a proof of its right was Crimes Act. 

1900 8 438 
open to the Government. For, upon conviction of Zeeb, ^nd cf. Queen 

an order might have been obtained from the Court for v. JJ. of 
restitution of the property which Zeeb had fraudulently Criminal 
obtained, and the meaning of property in this order would Jt^'q g^^^^* 
include a bank balanee into which money (or goods) ob- 598. 
tained by crime had been converted. The safe plan 
would seem to be for a bank in such a case to call for an 
order of the Court of this kind. If the party claiming 
the account cannot obtain such an order, nor any legal 
documentary proof of his title that might furnish a rea- 
son why the bank should not pay over, but respect the 
customer's contract. 

In the case in question the fullest advantage was 
taken by Zeeb's counsel of his contractual rights against 
the bank. But these technicalities were swept aside by 
a Court of three Judges, each of whom, upon diverse 
reasons, found in favour of the bank. The part of the 
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Chap. VII. decision which seems most useful in principle is that it 
would be against public policy, contra honos mores, to 
allow convicted felons to enforce actions at law, which^ 
if successful, would secure to them the fruit of their 
crimes. So far as it goes, the decision in Healey v. Bank 
of New South Wales by the Privy Council, based as it 
appears to have been upon the audacity of the action, 
seems to have proceeded from a like principle: that 
decision is nowhere reported, though it is referred to in 
Cf. Paget, p. Hart on Banking and by Paget. 

Interpleader. —Where two parties each claim pro- 
perty which is in the hands of another, and one of them 
has commenced an action to recover from the holder the 
property thus claimed, the law allows a very convenient 
remedy by way of interpleader: that is, the party sued 
may apply to the Court, stating the facts, giving particu- 
lars of the other claim, and stating that he himself has no 
claim, and is ready to bring the property into Court or 
hand it over, as the Court may direct. Under these cir- 
cumstances, the holder is allowed to step out of the action, 
and the two claimants are ordered to fight it out. 
Extent of There are many cases where relief by way of inter- 

pleader would be very useful to banks, provided it is open 
to them. Courts have sometimes granted such relief in 
the case of documents or other chattels held by a bank ; 
but no case is reported where such relief has been granted 
to a bank in respect of balances due on current account, 
and such a course would seem to be inconsistent with the 
rule that a banker shall not set up against his customer 
a Jus tertii. On this point Sir John Paget remarks, **It 
is a salutary rule of banking practice that the banker 
should not question the title of his customer or be bound 
to look beyond him. ... On the other hand, it would 
be altogether improper that a man should be able to put 
money beyond the reach of his creditors by merely bank- 
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ing it under an assumed name, with or without the con- Chap. Vll. 



currence of the banker." 

The Act which in New South Wales governs Inter- In N.S.W. 
pleader matters leaves it to the discretion of Judges to 
apply or refuse the relief asked for, and the Act in ex- 
press words includes actions of debt among the cases 
where the defendant may apply to the Court ; but Courts, 
in granting relief, have been much influenced by a former 
rule in Equity, under which the application was refused 
whenever it was apparent that the applicant was under 
a special obligation to one of the parties — ^the case of 
banker and customer being such a special relation. 

The diflSculty lies in this — ^that there is nothing tan- Generally, 
gible to hand over ; what was deposited has now become 
the property of the bank, and mixed with its funds, or 
been exchanged for value. By admitting that a balance 
exists, the bank inferentially admits a contract of a con- 
fidential and special nature with its customer; to be 
willing to account for that contract to a stranger, or as 
the .Court may order, would indicate a disregard of con- 
tractual rights altogether inconsistent with the policy and 
spirit of the law. It may be observed, too, that, from 
another point of view, banking may be regarded as a . 
form of employment: in old Digests banking cases are 
sometimes indexed as special instances of the relation 
of master and servant. Now possession by the servant 
is possession by the master, and the law does not allow, 
unless in most exceptional cases, a servant to deny his 
master's property in things entrusted to him. 

Debtors other than bankers who have asked leave to 

interplead have been refused. 

Since a fixed deposit after it has become due is — like in case of 

■p' 'P1 1> 
a current account credit balance — a debt payable to the * 

depositor's order (though the method of drawing may be 

different), it would seem on principle that a bank could 

not set up a Jus tertii against its fixed depositor, nor be 
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Chap. VII. allowed to interplead if threatened with actions by both 
the fixed depositor and another claimant. 

In an Irish ease, leave was refused to a bank that 
applied for relief by interpleader in the case of two claims 
upon deposit receipts arising out of the same transaction. 
But in New South Wales, in the case of McGuinness v. 
Bank of New South Wales, Cherry and others claimants, 
interpleader was allowed; that was a case where the 
daughter of a South Australian bankrupt lodged money 
on fixed deposit, £1,250 for six months, in Sydney. The 
claimants were the officia.1 assignees of the bankrupt. The 
plaintiff herself had been, almost immediately after the 
deposit, convicted in Adelaide of conspiring with others 
to obtain and obtaining certain goods by false pretences. 
She denied that the moneys deposited formed any part 
of the estate of Abraham McGuinness, her father. The 
facts are not fully reported, but it may be remarked that 
this case seems to have afforded stronger justification for 
the bank than did Zeeb's case {ante, p. 95), for the money 
lodged with the bank was probably the property of the 
official assignee at the time of its deposit. It has, how- 
ever, been doubted. 

In a Victorian case {McDonald v. Bank of Victoria, 
A.E., 29 Mar., 1859), where a Judge gave leave to a bank 
to interplead in respect of two adverse claims to a sum 
deposited by a deceased customer, the order was rescinded 
upon appeal. 

In a case recently decided in England, a company 
(C) had a current account in credit to the extent of 
£166 5s. 3d. with the Commercial Bank of Scotland. C 
the^ustomer^ was in difficulties, and B sued C for £96 Is. 4d., amount 
and claimed ^f salary due as secretary, and got judgment for this 
creditors amount, with costs £2 2s., amounting in all to £98 3s. 4d. 
different To enforce this judgment, he obtained and served a gar- 
titles, nishee order upon the bank in respect of the balance due 
on current account. The garnishee order was made abso- 
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lute ; but before the bankers paid the money, another Chap. VII. 
creditor, A, interposed. A was a secured creditor holding caimey v. 
a debenture, granted by the company some time pre-B»<5k. 22 
viously, which created a charge over all the property for 
the time being of the company by way of floating security. 
By virtue of this security, A had a receiver appointed, 
who claimed the bank balance before it had been paid 
under the garnishee order. The bank was allowed to 
bring the money into Court, and an interpleader issue 
directed between A and B, when A was held to have the 
better claim. In this case it should be noticed there was 
no denial of its customer's claim by the bank, and both 
claimants derived their rights from the customer. 

Involuntary Alienation of Bank Balances. — It Restitution 
must not be supposed because a bank's duty is, first, tOQ^j^^g^^j. 
legally fulfil its own contracts, there is no legal means of ^w<«. P- 97. 
obtaining the balance of an account for the parties justly 
entitled to it. Thus, in all cases of larceny and similar 
crime, if when convicted there is a bank balance remain- 
ing to the credit of the thief, which can be shown to be 
built up of the proceeds of the property stolen, then its 
restitution to the rightful owner can be ordered by the 
Court, and the bank mu^t pay on such order. 

And in the case of a bank balance which, though not J^eclarationof 

in the name of the bankrupt, belongs in right to a bank- court"*^ °^ 

rupt estate, the oflScial assignee can apply for, and obtain, 

a declaration that the account belongs to the bankrupt 

estate, whereon the right to the account would pass to the 

oflScial assignee. In a case where the assignee of a bank- /,j ^^ ^^^^ 

rupt husband obtained from a Court a declaration of his tagu, ex p. 

Ward 1897 
right to an account which stood in the name of the bank- 75 l.x. 293! 

rupt's wife, the bank was held justified, on thie ground ^|- P^*^ P- 

of contract, in paying cheques of the wife between the (ostensible 

dates of the receiving order and the declaration of*^ea^i"g)- 

assignee's right. 

Again, since bank balances are debts, they can bej^dei!^ ^^ 
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Chap. VII. taken in execution to satisfy a judgment obtained by any 



Rogers v. stranger to the bank against its customer. This is effected 
y^^^®J®Z» by means of a garnishee order, which, when served upon 
Yates V. the banker, acts to tie up the whole of that customer's 
1 o'b' 102^' credit balance at date of service, and cheques presented 
while the order remains in force, even though issued be- 
fore the service of the order, should not thereafter be 
paid. But the bank may open a new account if desired. 
Order of In the casc of a fraudulent trustee or partner or 

Equity Cour . g^ggj^^^ there is in principle no reason why, in a proper 
case, the Equity Court should not grant an injunction 
to the bank to prohibit it from paying any further cheques 
Injunction to of the party called to account ; a lesser step is, as a rule, 
depositor. sufficient: the injunction is directed to the nominal cus- 
tomer, and the bank informed of its existence. Ulti- 
mately the injunction will be removed, when the account 
may again be operated as usual, or an order of Court will 
effect the necessary transfer of the balance to its proper 
owner. If the nominal customer refused to sign a cheque 
for this purpose, that might, according to the form of 
decree, be contempt of .Court, and severely punishable; 
moreover, the Court would not allow any such obstinacy 
to defeat it : if necessary, the Court would appoint some- 
one to sign for the depositor. 



CHAPTER VIII. 

DISCLOSING THE ACCOUNT. 
As has been seen {ante, p. 93) in Tassell v. Cooper, Chap. viii. 



the question was raised whether the customer of a bank 
liad a right to absolute secrecy towards strangers, and the 
•Court, without deciding the point, thought there was no 
such duty. 

In this consideration, two points are especially worth 
notice : — 

(1) It is customary with banks to bind their 
oflScers to secrecy; this duty becomes a term 
of each officer's employment: he would be 
liable to instant dismissal for any serious 
breach of it. But the customer does not by 
this gain any rights ; it may be only a matter 
of prudent management. 

(2) In the ordinary law of contracts there is no 
implied duty of secrecy. A person may talk 
about his business, including contracts, as 
much as suits him. 

It is usual for banks to be very discreet with regard 

to their customer's affairs, but unless it could be proved 

to be a customary part of the ordinary duty of banks to 

preserve an absolute secrecy with regard to customers' Absolute 

.accounts, the depositor could not claim complete secrecy ye^ held°to be 

as a right. imposed by 

law or 
Up to the present, in no reported case has any such custom. 

.absolute duty been proved. The decisions are as fol- 
lows : — 

103 
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Chap. VIII. In 1862 Mr. Poster sued the Bank of London for a 

Foster v. breach of duty in disclosing his account under these cir- 

Bank of cumstances : — ^A member of a firm, creditors of Foster, 

3 F. & P. went to the bank with a cheque of Foster's for £250, and a 

2^*' bill for £198; these creditors were Perederoos and Co., 

and they were customers of the same bank. The manager 

was seen and asked the state of Foster's account; this 

was answered. The manager was then asked whether,. 

if Perederoos and Co. paid in £104, the cheque and bill 

could be paid; reply, they would be paid. The bill and 

cheque were presented, and paid that day ; and a cheque 

of the firm for £104, dated the next day, was, on the next 

day, paid to Foster's credit, but credited by the bank as 

for the preceding day. 

The Chief Justice, who tried the case before a jury,, 
thought the bank could not go further than to say, ''Not 
sufficient assets," and the jury unanimously expressed 
themselves to the same effect. The Chief Justice said: 
''That is, the jury are of opinion that it is the duty of 
a banker to in no way disclose the state of his customer's 
account?" To which the jury said they were. Verdict 
for plaintiff for £432. 

The ease of Tassell v. Cooper has already been re- 
ferred to, p. 93. 
Hardy v. The cases of Tassell v. Cooper and Foster v. Bank of 

3 iTx^h' ioV^ London weire both brought before the notice of the Court 
in 1868, when a customer sued his banker for damages 
said to be occasioned by disclosing his account without 
justifiable cause. 

The duty which the plaintiff alleged was, that the 
bank should not disclose his account except on a reason- 
able or proper occasion. The Court, having regard to 
the course the case had taken, did not find it necessary to 
decide definitely that such a duty existed, but held that, 
assuming the duty to exist, it was properly left to the 
jury to decide as a question of fact whether the disclosure 
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had been upoD a reasonable and proper occasion. It was Chap. VIII. 



pointed out that in Foster v. the Bank of London the 5„pro. 
grievance lay, not so much in disclosure of the account, 
as in a trick by which the bank conspired with one of 
the plaintiff's creditors, to the prejudice of the rest. 

There is no later case directly in point. Text-book 
writers incline to the existence of such a duty. Sir John 
Paget puts it as *' morally, and probably legally,'' an^^aget*?- 4. 
obligation of the bank. 

Grant, basing his opinion on the case just referred 5th ed., p. 7. 
to, says: — *'It appears to be doubtful whether, by virtue 
of the relation of banker and customer, any legal duty 
is imposed on the banker not to disclose his customer's 
account except upon a reasonable and proper occasion, so 
as to give a cause of action without special damage ; or 
whether the banker's duty is not merely a duty not to 
act to the prejudice of his customer, requiring special 
damage to make a breach of the duty actionable. But, 
assuming the existence of a legal duty on a banker not 
to disclose his customer's account, except upon a reason- 
able and proper occasion, the question of whether the 
disclosure was made on such an occasion is a question to 
be left to the jury." 

There is a section in the Evidence Act, 1890, of the Under 
State of Victoria to the effect that no bank shall be com- ^^t. ^°^^ 
pellaWe to produce the ledgers or other account books in 
any legal proceedings unless a Judge specially orders 
production. And similar statutes are in force in the 
other States. 

Under this section there was recently an application 1903, Argus 
to a Judge in Melbourne for an order directing the Bank ^•^•^•^'' '^^' 
of Australasia to produce its books at a trial ; the object 
being to bring out at the trial the particulars of the 
account of one Barlow, who had sold wheat to both the 
parties concerned in the action. This Barlow had re- 
ceived money from both, but the wheat was delivered to 
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one only. Some of the money paid had been passed 
through the account sought to be discovered : Mr. Barlow 
had absconded. The bank was unwilling to supply veri- 
fied copies of his account, on the ground that it was not 
justified in disclosing its client's affairs; though it was 
willing to have verified copies in Court when the time 
came, so that they might be used in Court if the Judge 
so directed. Owing to a technical diflSculty, this would 
not meet the case, as the necessary notice to make the 
copies available in evidence could not be given -, an order 
was therefore made enabling the applicant to have the 
originals in Court. 

The position taken by the bank in this matter recog- 
nises some obligation of secrecy. The bank's course was 
clearly right and wise; it was much safer to leave all 
responsibility in the hands of the Court : it is in very rare 
eases that a Court would order disclosure of the accounts 
of a third party. 

If the account which is sought to be disco\ered 
be really and substantially the account of one of the 
parties to an action, though nominally the account of 
some third party, there is reason to- suppose the Court 
would be more liberal in assisting an applicant to obtain 
discovery; that is, the Courts will, for purposes of the 
Evidence Act, go behind the ostensible heading of the 
account. This, it may be noticed, is entirely coni^stent 
with the jurisdiction of Bankruptcy Courts to reach the 
bankrupt's credits and moneys, under whatever name 
they may be hidden. 



CHAPTER IX. 

MONEY— CURRENCY— COINAGE— PAPEE MONEY 
—IDENTIFICATION OF MONEY— RESTITU- 
TION OF STOLEN MONEY. 

As a preliminary to the investigation of the term Chap. IX. 
"money" and its nature, scope, and legal incidents, a 
couple of statutory definitions may be referred to. 

In the Crimes Act, ** money'' includes all coined ^^'^ ^^' *^^^» 
money, whether current within New South Wales or not, 
and all bank notes or instruments ordinarily so called, 
if current as such, and payable to the bearer. 

This definition, like statutory definitions of ''ban- 
ker," has the defect (for definition purposes) of involving 
the use of the word sought to be defined. 

In the Truck Act, ''money" means coin of the realm No. 55, 1900, 

B 12 

of Great Britain and Ireland current in New South Wales, 
and includes postal notes, post oflSce orders, and the notes 
of any joint stock bank or association carrying on the 
business of a banker in New South Wales under the 
authority of any charter issued or granted by the Crown 
and actually in force, or under any Imperial Act or any 
Act of the Legislature of the said Colony now or hereafter 
in force. 

This is a good definition, as it requires to be, for the 
Truck Act is one for the benefit of workmen and others, 
requiring employers to pay them their wages in full in 
money, and not make them take goods in part payment ; 
and restricting the class of deductions that can be legally 
made from wages. 
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Chap. IX. Cuprency — Historical — The subject of currency 

may be conveniently introduced by an extract from 
** Chalmers' Colonial Currency.'' Mr. Chalmers says: 
** There is a marked parallel between the early history of 
the currency of the senior Australian colony and that of 
the plantations in the new world some two centuries pre- 
viously. In the first years of New South Wales, as of 
the American and West Indian plantations, there was 
a dearth of coin ; exchange was by barter ; when coin did 
begin to flow into the colony it was foreign, not sterling 
coin, and this foreign coin (which here, as in the new 
world, was the Spanish dollar) was overrated in terms 
of sterling, and so originated a system of 'denominational 
currency,' comparable in all respects with the 'currency^ 
systems of the older colonies of the new world. The chief 
difference lies in the prevalence of private promissory 
notes in the early years of New South Wales." 

''The currency history of the Colony may convenient- 
ly be divided into four periods ; the first extending from 
its foundation in 1788 to 1822 ; the second, from 1822 to 
1829 ; the third, from 1829 to 1851 ; and the fourth, from 
1851 to the present day. The first period was an age of 
barter and tokens ; the second period was marked by the 
supremacy of the Spanish dollar as the actual standard 
and measure of value ; the third saw the substitution of 
a sterling standard; and the fourth began with the dis- 
covery of gold in Australia, and is characterised by the 
establishment of a branch of the Royal Mint at Sydney." 

The Course of Leg:islation,— From this resume it 
will be seen that during the first sixty years of Austra- 
lian history there was no Mint in this country, and at 
first a paucity of English coin — facts which led at one 
time to the general use in Sydney of Spanish dollars as 
money, together with a nondescript coinage embracing 
various forms of token money. At that time, owing to 
the greater* relative importance of South America and the 
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Philippines, and of Spain herself, Spanish dollars were Chap. IX. 
the most usual standard of value in the southern parts of 
the world. 

But in the year 1826 an Act was passed to do away 
with this state of things, and to promote the circulation 
of sterling money of Great Britain in New South Wales. 
By this Act an earlier Act — which had made promissory 
notes and bills payable in Spanish dollars available as 
if such notes and bills had been drawn payable in ster- 
ling money of the realm — was repealed, and its sanction 
withdrawn, except as to notes and bills already drawn 
and issued. 

It was enacted that 4s. 4d. sterling should be legal 
tender for a Spanish dollar, and that British copper 
money should be a legal tender for its proportion of 
silver, no person to be compelled to accept more than 
twelve pence of copper money in one payment. 

So far as this Act is concerned, there was no pro- 
vision as to the limit of a legal tender of payment in silver 
coin. 

A further provision of the Act rendered all negoti- 
able or transferable bills, promissory notes, orders, drafts, 
or undertakings in writing for the paj'^ment of any sum 
of money less than 20s. sterling, which should be made 
or issued after the publication of the Act, absolutely void 
and of no elffect, any law or custom or usage to the con- 
trary notwithstanding. 

And the issue or negotiation of such documents was 
subjected to a heavy penalty — £5 to £20. It may interest 
you to know that such a penalty, if recovered, would by 
law have been paid over to a fund to prevent the har- 
bouring of runaway convicts and the encouragement of 
convicts tippling or gambling. This provision remained 
in force until 1887, when it was repealed by the Bills of 
Exchange Act. 
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Chap. IX. Although, looking at present-day practice, the pro- 



vision seems very extraordinary, it must be remembered 
that similar restrictions prevailed in England and in 
Victoria until the Bills of Exchange Act; and in Scot- 
land they still exist. 

The Law now in Force— Coinagre.— The next Act 
dealing with this subject in New South Wales was passed 
in 1855. By it the gold coin issued from Her Majesty's 
Mint in London and from the Branch of the Royal Mint 
in Sydney (which had meanwhile been established here*) 
are declared to be the only legal tender for payments 
within the Colony of New South Wales. This is subject 
to a provision as to the weight and fineness of the coins, 
and to the next section of the Act, which makes a tender 
of payment of money in silver coin of the Eoyal Mint at 
London, or the Sydney branch, good legal tender for any 
sum up to 40 shillings, and no more. Under this statute, 
it will be observed the gold coin minted at the Melbourne 
and Perth branches of the Eoyal Mint, which were not 
then established, is not legal tender in New South Wales, 
and one would suppose such coin cannot become so until 
an amending or repealing Act is passed. If this be so, 
it is, of course, a highly anomalous state of affairs. Very 
often, of course, there is a practical business way out of 
any such difficulty which settles the matter so that legal 
methods are quite unnecessary. Now, in the language 
of Professor Walker, ''Money is that money does," and 
Melbourne minted sovereigns perform the function of 
money just as well as those made in Sydney, and are as 
hard to come by ; in practice they are almost indistinguish- 
able; and they are, with the sovereigns from the other 
branch Mints, English sterling money all over the world. 
English law It may be that this apparent vacuum in the New 

as to coinage g^u^h Wales statute law on the subject is rendered of no 

applied m 

Australia. effect by proclamations under the Imperial Coinage Act 

* Though permanent provision was first made in 1S65. 
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of 1870, and prior to that under the Colonial Braneh Chap. IX 
Mints Act of 1866. The precise legal effect of such pro- 
clamations and their capacity to override a definite statute 
of this State in its own Courts raises a delicate consti- 
tutional question into which I do not propose to digress 
at present. Such a discussion could hardly be of more 
than academic interest, especially in view of the Common- 
wealth of Australia Constitution Act, to which I shall 
presently refer. 

There is a Sydney Mint Act, but it does not bear 
immediately on the question, as its function is to provide 
ways and means for the support in Sydney of the Sydney 
branch of the Royal Mint; it also enacts that sums re- 
ceived by the branch for fees or charges shall go to the 
consolidated revenue fund of the State. 

In point of government and in all except financial 
arrangements, the Sydney Mint is one with His Majesty's 
Royal Mint in London, of which it is simply a branch. 

By a Royal proclamation made under the Currency 
Act of 1870, sections 1-7, 11, 18, 20, and the schedules of 
that Act, as amended by section 2 and schedule of the 
Coinage Act, 1891, are declared to be applied to and to 
be in force in New South Wales and the other Australian 
Colonies. Proclamation, August 1, 1896, promulgated in 
New South Wales by proclamation, November 16, 1898. 
(See ^'Government Gazette/' No, 991, of November 18, 
1898.) 

Section 4 of that Act is as follows: — ''A tender of 
payment of money, if made in coins which have been 
issued by the Mint* in accordance with the provisions of 
this Act, and have not been called in by any proclamation 
made in pursuance of this Act, and have not become 
diminished in weight by wear or otherwise so as to be of 
less weight than the current weight, that is to say, than the 
weight (if any) specified as the least current weight in 

* Mint here means His Majesty's Royal Mint in England. 
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Chap. IX. the first schedule to this Act or less than such weight, as 
may be declared by any proclamation made in pursuance 
of this Act, shall be a legal tender — in the case of gold 
coins for a payment of any amount ; in the case of silver 
coins for the payment of an amount not exceeding forty 
shillings, but for no greater amount ; in the case of bronze 
coins for a payment of an amount not exceeding one 
shilling, but for no greater amount. Nothing in this Act 
shall prevent any paper currency which under any Act 
or otherwise is a legal tender from being a legal tender. ' ' 

By a later Eoyal proclamation, also under the Cur- 
rency Act, 1870, known as the ** Sydney Mint Proclama- 
tion, 1900," made 17th September, 1900 (copies printed 
in Sydney by the Government Printer, X71600a) : '*'The 
gold coins coined in pursuance of this proclamation at 
the Sydney Branch Mint shall be deemed to have been 
issued from Our Mint, and shall be current and a legal 
tender in like manner and to the like extent as if they 
had been coined and issued in England." 

No doubt similar proclamations dealing with the other 
colonial branch Mints in a similar fashion make, under 
the authority of English coinage statutes, all the gold 
coins issued from the various branch Mints legal 
tender throughout the Empire, to the same extent as 
though struck and issued in London. And in actual busi- 
ness the real soundness of the coinage at whatever branch 
of the Mint it may have been struck, has always been such 
as to obviate the raising of any difficult questions upon 
its use as legal tender. 

Paper Money. — ^Bank notes are not legal tender, but 
a valid tender of payment may be made with them unless 
they are objected to on the ground that they are not cash. 
In the same way a valid tender of payment may be made 
by ojffering a cheque; and if the creditor do not object 
to it on the ground that it is not cash, he is to be taken 
as having waived any objection to the cheque as tender 
in point of form. 
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Nevertheless, bank notes are a part of the currency Chap. IX. 
of this country, for ** currency'' is a more extensive term 
than ** legal tender," and coincides rather with the term 
** money'' as defined by Professor Walker in his work on 
** Money, Trade, and Industry." At any rate, bank notes 
are so largely used as money in this country that any 
review of the currency, whether on its legal or its more 
practical side, would be strangely inadequate without 
some account of them. 

Bank notes may be defined as promissory notes issued Bank notes 
by a bank payable to bearer on demand, and intended ^o^^^^e^^ 
circulate sa money: and, as such, come within the pro- 
visions of the Bills of Exchange Act. It is their use in 
circulating as money that distinguishes them from other 
forms of negotiable paper, such as cheques, which are not 
issued with such intention, but with a view of settling 
debts, either in the simple way of being cashed by the 
creditor, or in what is now the more usual method, viz., 
an exchange of credit, for that is what the plan of placing 
cheques to one's credit with a banker and leaving them 
to be collected by him really amounts to. 

In New South Wales, bank notes are not separately 
taxed with a stamp duty, as is the case of other instru- 
ments of credit ; but each bank, having a note issue, pays 
to the Government, in accordance with the Stamp Act, 
a composition fee of £2 per cent, per annum on the 
amount of its notes in circulation as ascertained by the 
quarterly averages. 

There is no limit placed by law upon the issue of 
notes by the banks of this country (though a bank may 
have a limit to its issue by the terms of its own constitu- 
tion), but by the Companies Act, section 170 (1) '* no In case of 

banks 

banking company claiming to issue notes shall be entitled registered 
to limit liability in respect of such issue, but such com- ^^^^^ ^.^^ 
pany shall continue subject to unlimited liability in re- Act. 
fipect thereof." And by subsection (3), '*the members 
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Chap. IX. of such company shall be liable for the whole amount of 

" the issue, in addition to the sum for which they would 

be liable as members of a limited company.'* 

Practically, the amount in circulation is limited by 
the limits of eflfective demand and the amount upon which 
it is profitable to pay a £2 tax to the Crown. 

Protection of the Curpency.— The coinage, once 
established, is protected by the operation of the Crimes 
Act, part VI. of which deals, in a series of twenty-seven 
sections with great elaboration, with the various offences 
of counterfeiting, impairing, or defacing coin ; and of 
possessing or uttering any counterfeit coin, or any coin 
which has been impaired or defaced ; and of gilding coin ; 
and of buying or selling counterfeit coin, or of importing 
it ; and of conveying tools out of the Mint, &c., &c. 

The punishments which may be awarded those con- 
victed of any of these offences are very heavy, and in 
the most serious cases penal servitude for fourteen years 
may be awarded. 

The sections of the Coinage Act of 1870, already re- 
ferred to, have some protective effect, especially sections 
5 and 7. The Crimes Act also protects the paper cur- 
rency by the operations of sections 265-270, which impose 
heavy penalties for forgery of bank notes or unlawfully 
engraving plates for making bank notes, and kindred 
offences. 

Currency of the Commonwealth.— Two sections of 
the Commonwealth of Australia Constitution Act have an 
important bearing on the future currency of the country. 
By section 115 "a State shall not coin money nor make 
anything but gold and silver coin a legal tender in pay- 
ment of debts,*' and by section 51 among the powers 
conferred upon the Federal Parliament is the right to 
legislate upon questions of currency, coinage, and legal 
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tender for the whole of Australia. This power, however, Chap. IX. 
has not, as yet, been exercised. 

Case Law — I think I have now outlined to you the 
chief features of the statute law so far as it deals with 
the currency. Case law on the subject, however, remains 
to be considered. The leading case is that of Miller v. ^j^^ g**^* ^^q* 
Race, which has been summarised as follows :— 

One December night, about the middle of the 
eighteenth century, the mail from London to the west was 
attacked by highwaymen. Amongst other things taken was 
a bank note for £21 10s., which a Mr. Finney, of London, 
was sending down by the general post to a client in 
Oxfordshire. The next day the news of the disaster 
reached the ears of Mr. Finney, who rushed off immedi- 
ately to the bank and stopped payment of the note. A 
few days afterwards the plaintiff, who had come by the 
note quite honestly, and had given value for it, presented 
it at the bank ; but Mr. Race, one of the bank clerks, not 
only refused to cash it, but even to hand it back. Miller 
therefore sued him, and succeeded in making him cash it. 

There is another matter that should be made clear 
before going into details. I have already mentioned it; 
it is the quality of negotiability which attaches to all bills 
cf exchange. 

The term *' bills of exchange** includes bank notes, 
cheques, drafts, and promissory notes. All these, and 
some other documents are, in their nature, negotiable. 

Being negotiable, they have a quality which non- 
iiegotiable documents and other goods and chattels do 
not possess — that is, that the transferror can give the 
transferree a better title than he himself possesses. I 
have said this is not an attribute of other forms of per- 
sonal property. If a man — a thief, for instance — having 
no title to a watch, sells it to someone else, that other 
person, however innocent, can acquire by the purchase no 
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Chap. IX. title to the watch, for the person from whom he got it had 
no title. It is otherwise in the case of a bill of exchange. 
If the holder of such a document have obtained it honestly 
and for value, he can keep it against the true owner, and 
enforce payment from those liable upon it. Such a 
holder has now, in fact, become the true owner. This 
doctrine of negotiability is no part of the English common 
law, but has been imported into it from the law merchant, 
that is, from mercantile custom, which obtained so widely 
that it was recognised to be binding and have the full 
force and effect of law. In the case of bank notes, this 
doctrine was recognised as embodied in our law in the 
historical case of Miller v. Race. 

The Currency of Money. — ^Now, a negotiable instru- 
ment has been defined as *'an instrument which, upon 
delivery, transfers the legal right to the property 
secured by it to the person to whom it is delivered." 
Since this quality of negotiability is firmly attached 
to paper money, and also to paper securities and credits, 
which are less exchanged than money, one would sup- 
pose a fortiori that all money must be negotiable, or have 
some similar characteristic; and, indeed, that is the law 
and the ground upon which the leading case was decided ; 
the passage of Lord Mansfield's judgment, which I pro- 
ceed to quote, for its general importance, has become 
classic among both lawyers and economists. 

'*Now, they (bank notes) are not goods, not securi- 
ties, nor documents for debts, nor are so esteemed, but 
are treated as money, as cash in the ordinary course and 
transaction of business, by the general consent of man- 
kind, which gives them the credit and currency of money, 
to all intents and purposes. They are as much money as 
guineas themselves are, or any other current coin that 
is used in common payments as money or cash. 

* * They pass by a will which bequeaths all the testa- 
tor 's money or cash, and are never considered as securities 
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for money, but as money itself. Upon Lord Ailesbury's Chap. IX. 

will, £900 in bank notes was considered as cash. On pay- 

ment of them, whenever a receipt is required, the receipts 

are always given as for money, not as for securities or 

notes. 

**So, on bankruptcies, they cannot be followed as 
identical and distinguishable from money, but are always 
considered as money or cash. 

'* 'Tis pity that reporters sometimes catch at quaint 
expressions that may happen to be dropped at the bar 
or bench, and mistake their meaning. It has been quaint- ^^^ ^f ^^^^^ 
ly said 'that the reason why money cannot be followed P- 120. 
is because it has no earmark, ' but this is not true. The 
true reason is, upon account of the currency of it, it 
cannot be recovered after it has passed in currency. So, 
in case of money stolen, the true owner cannot recover 
it after it has been paid away fairly and honestly upon 
a valuable and bona fide consideration ; but, before money 
has passed in currency, an action may be brought for 
the money itself.** 

A more modem and a very interesting case is that 1899, 
of Moss V. Hancock, decided in the Queen's Bench Divi- ^* * 
sion in 1899. In that case, one Thomas Neale, a servant, 
had stolen a £5 gold piece, the property of his master, 
Hancock. He was convicted, and the magistrates made 
an order that the coin, which was produced in evidence, 
should be restored to Hancock, the respondent. The £5 
gold piece had been presented to respondent by the com- 
mittee of the Goldsmiths* Company in 1887, and bore the 
date gf that year. It was always kept by respondent in 
a case in a cabinet in his drawing-room, and had never 
been in circulation. Together with other property, it 
was stolen from Hancock's residence on November 20, 
1898. Moss, the appellant, was a dealer in new and 
second-hand clothes and other articles, and Neale changed 
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Chap. IX. the gold piece at Moss's shop for five sovereigns. Moss 
objected to the order for restitution of the coin, and ap- 
pealed. The gold piece had been made current coin of 
the realm by Royal proclamation issued under the Acts 
of Parliament dealing with the coinage. It was stated 
in argument the piece was of somewhat greater value 
than that of its denomination. From all the facts, which 
were stated for the Court in a special case by the magis- 
trates, the Judges came to the conclusion that this gold 
piece never passed in currency, though it was the subject 
of a sale as a medal or curio might have been. The Judg- 
ment of Lord Mansfield in Miller v. Race was cited, and 
it was concluded that the question upon which the case 
should turn was. Whether, by the manner of dealing with 
it which the thief adopted, the gold piece passed in cur- 
rency. The exchanging of a coin for other coins (it was 
said) is not conclusive proof that the exchanging is a 
dealing with current coin on both sides. Many coins 
which have not yet been formally withdrawn from cur- 
rency have a price far beyond their denominated value 
by reason of their antiquity or rarity, or for their beauty 
of design or execution. It was held the order for resti- 
tution had been properly made. 

The two cases quoted, taken together, go to show that 
bank notes may be currency even though they are not 
legal tender, and that current coins of the realm are not 
always currency, though if used as legal tender they could 
not fail to be so. Also, a consideration of these cases 
naturally leads to an inquiry as to the law in New South 
Wales as to orders for restitution of money stolen. 

Stolen Honey in New South Wales.— We have 

8. 438. * an enactment in force here, as a section of the Crimes 

Act, which closely resembles the English section under 

which the order in Moss v. Hancock was made. And in 

of^^^iper^" a recent case in Hay, since known as the Hay bank-note 

money. case, facts arosc which aptly illustrate the law. A stole 
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a bank note which belonged to B ; he pas^pd it on to C, Chap. IX. 
who took it bona fide and for value, and who passed it on 
to D, who also took it bona fide and for value. D paid Cf. W.N. 
it into the Commercial Bank, by whom it was presented ^[h[' 1901. 
to the Australian Joint Stock Bank, whose note it was. 
At the time of presentation the fact of the theft, and the 
number of the note, had become known to both banks; 
the Australian Joint Stock Bank paid it, and was legally 
bound to do so. The thief was prosecuted and convicted, 
and upon application being made the Court ordered resti- 
tution of the note to B. The effect of such an order 
would be to compel the bank to pay the note twice over. 
A great deal of comment was caused at the time by this 
order. It is clear, however, that it was not good law. 
For the third subsection of sec. 438, under which the 
order was made, provides that, where any valuable secu- 
rity has been paid by some person liable to the payment 
thereof, or, being a negotiable instrument, has been taken 
for a valuable consideration without notice or cause to 
suspect that the same had been dishonestly come by, the 
Court shall not order such restitution. (Valuable secu- 
rity in this connection includes bills, notes, and cheques. ) 
The case is therefore only used by way of illustration. 

Indeed, the note, having been once legally redeemed 
by the bank, was no longer an obligation, and was there- 
fore unfitted to be the subject of an order for restitution. 
This would have been quite clear had the bank at once 
stamped the note ''cancelled." (See an English bank- 
note case to that effect, Rex v. Stanton, 7 C. & P. 431.) 

It remains to consider whether restitution can be Of coin, 
ordered in New South Wales of coin. If this can be 
done, it would seem that metallic money is less freely 
exchangeable than paper money, though the negotiability 
of paper money is derived from and based upon the law 
with regard to coin as appears from Miller v. Race. Yet 
this result might easily flow from an accident of the 
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Chap. IX. statute law. Literally, a sovereign is an instrument, 
Cf. ante, p. ^^* *^® term negotiable instrument has a special mean- 
il^fBndpoat, ing embracing a group of certain well-known written 

p. 124. 

documents, so that probably a current coin is not a nego- 
tiable instrument within the meaning of the Crimes Act. 
There is no statutory definition of negotiable instrument 
in either the Crimes or the Bills of Exchange Act. 

We must, therefore, leave on one side the proviso with 
regard to negotiable instruments, and refer to the prin- 
cipal subsection of section 438 of the Crimes Act: '*(!) 
Where a person is convicted under this Act of stealing, 
embezzling, or receiving property, the Court may order 
the restitution thereof in a summary manner to the owner 
or his representative.** 

Now, there is no doubt that money is property under 
this section, and therefore its full and free exchange in 
currency can only be legally secured to the coinage by 
some legal doctrine rendering it unfit for restitution ; this 
may be found in the quaint saying, '* Money has no ear- 
mark." 
Money has * * It may be that the Legislature did not think it 

necessary to protect, by including them in the proviso^ 
persons who had, bona fide, taken stolen money, because, 
in the great majority of cases, it would be impossible, in 
fact, to identify the money, so that only in rare cases 
would protection be wanted ; but that hardly seems satis- 
factory. It seems to me that the Legislature must have 
assumed that persons having, bona fide, taken stolen 
money did not come within the statute. The matter is 
very doubtful ; but, on the whole, I think the explanation 
may be thus: it may be that the true meaning of the 
saying, 'That money has no earmark,' is, that when cur- 
rent coins of the realm have passed, bona fide, from hand 
to hand as currency and as money, they are considered^ 
for all purposes of property in them, not to be identifi- 
able. . . . The doctrine that money has no earmark. 
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whatever it means, is undoubtedly a doctrine of our law." Chap. JX. 
(Per Channell, J., in the judgment of Moss v. Hancock.) 
In Moss V. Hancock the Judges thought that stolen 
money which had subsequently passed in currency as 
money, and in good faith, could not be made the subject 
of a restitution order, though they avoided deciding so 
much. 

I have already indicated the view that in describing "^o"ey» 
the currency one should include bank notes, but draw Industry." 
the line at cheques; and for this view I adopt the 
reasons suggested by Professor Walker, viz., that though, 
as between the bank and bearer, its note may be a form 
of credit, still it is not so between the parties who use it 
as money. As between the buyer and seller of goods, 
and as between any debtor and creditor, the bank note 
need not be accepted, but when accepted it is in full pay- 
ment for commodities, and final discharge of indebted- 
ness; and if the law in exceptional ciroumstances gives g^^ ^^^ 
recourse upon the transferror of the note, this is a legal 126. 
incident which in practice is never asked for nor looked 
to. It is otherwise in the case of cheques or any other 
class of bill of exchange. 

Undoubtedly the saving of labour that is effected in 
a modern mercantile community by the use of cheques, 
bills, and promissory notes, is comparable in extent with 
the work done by actual money, and very much the same 
in kind. The circulation, both of cheques and paper 
money, may be spoken of as the life-blood of our commer- 
cial system, and if anything happened which put a stop 
to this circulation, the result would be chaos. 
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Chap. X. 

Dealings in 
credit. 



It is important to devote some attention to the word 
* * credit. ' ' Probably a junior bank clerk would find some 
difiiculty in giving a clear definition of what banking is, 
if asked to do so, though not without practical knowledge 
on the point. To completely define banking may be a 
diflScult matter, and many definitions more or less lengthy 
and more or less adequate have been given, to which there 
is no need now to refer. The short definition, that bank- 
ing is a trade in money and credit, is sufficient for the 
present. And banks' officers, and others, should realise 
that the company employing them is a trader whose busi- 
ness it is to deal in credit, just as the Colonial Sugar 
Refining Company is a trader, whose business it is to deal 
in sugar ; and by looking at it in this way, get rid of the 
idea that it is correct to say that a man has so much 
money in the bank, or that he puts his money in 
the bank: these are figures of speech. Of course, 
we all know really that only the bank itself has 
money in the bank, and, that its customers who have 
current accounts in credit, have not any specific money 
in the bank which can be pointed to as theirs, and which 
the bank is keeping for them. For when they pay in 
money, that money is not merely entrusted by them to 
the bank, but given to the bank to belong to itself in 
exchange for the credit in account which is thereupon 
entered to the customer. And what the bank does is, to 

122 



bankers' documents of cbedit 123 

receive the money as its own, and mix it at once with Chap. X. 

other of its own moneys, and to invest it, or part of it, 

exactly as it pleases, and put by in reserve some such 

proportion of its own money as is safe and necessary. 

And in all this the bank is doing simply what it legally 

and properly ought to do. In making its investments and 

in determining what quantity of gold to keep, the bank 

is answerable to no one, the reason being that the money 

is its own, obtained from customers in exchange for the 

credit they obtain in account by depositing it. Thus the 

chief business which is carried on in the banking room 

is the exchange of money for credit and of credit for 

money. And there are two chief ways in which the 

banking company deals in money and credit: the one 

by giving credit to customers in current account ; the other 

by issuing to its customers documents of credit whcj'ewith 

cash may be obtained elsewhere, or at a later date, and 

in a different way than by the drawing of cheques upon 

the customer's ordinary account. Of the latter kind is 

the issue of notes, drafts, and letters of credit. With 

these I have classed fixed deposits, because they are formal 

written instruments, which the customer as a rule carries 

away with him, -though in most respects they are more in 

the nature of an account. 

Before mentioning the peculiar characteristics of 
notes, it will be well to make clear some of the features 
which belong to instruments of this class. In the first 
place, all these papers, or instruments, are forms of per- 
sonal property. Personal property has been divided into 
chattels real and chattels personal. Chattels real are 
dealt with in the law of real property, and for the present 
we leave them on one side altogether. 

All other personal property is described under the 
heading, chattels personal, and in this sense the word 
** chattels," which is almost synonymous with goods, in- 
cludes forms of property which are intangible, and con- 
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Chap. X. sist in valuable rights rather than in valuable physical 
objects. Sometimes, however, the word is used to desig- 
nate only those pieces of property which are literally 
spoken of as goods, and can be handled, possessed, and 
stored. And this leads to another different and, for pre- 
sent purposes, more important division of personal pro- 
perty, i.e., the division of all personal property into— 
(a) choses in possession, (6) choses in action. 

This subdivision is exhaustive — that is, anytihing 
which is not a chose in possession must be a chose in 
action, or it is not personal property. The word ''chose'' 
simply means ''thing,** and things in possession comprise 
all tangible forms of personal property which are actu- 
ally possessed by some owner or someone on his behalf. 

It is not necessary that a man should carry personal 
property about with him to possess it, but he must have 
it under his physical control in some way. It may be 
within a room, a house, or warehouse of which he is mas- 
ter ; or in a garden, or paddock ; or it may be possessed for 
him by a servant or agent. 
Negotiable To explain and to understand the other category, 

ai? thing°**in ^^^^^^9^ *^^ action, is a little more difficult ; but it is in this 
action. olass that documents of credit, or most of them, oome. 

The term is applied to those items of personal property 
which cannot be actually handled and touched — ^forms of 
property that consist in valuable rights rather than in 
valuable things. For instance, if I am a shareholder in 
a company, my rights are valuable, though they cannot 
be seen or handled. No part of the property in posses- 
sion of the company can be called my share, but I have 
a right to participate in the profits of the company and 
take part according to my share in its management. If 
the directors should attempt to exclude me from my 
rights, I could enforce them by an action, and that is why 
a right of this class is called a chose in action, namely, 
that, in order to enjoy the fruit of one's rights, or to 
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reduce the right to have to actual possession, an action at Chap. X. 
law is ultimately necessary. A debt is a species of pro-^ 
perty of this kind; indeed, debts are the principal and 
primary choses in action. It is to rights of this kind that 
the name chose in action was given, and the term has been 
subsequently extended as a useful way to classify number- 
less modem forms of property which are analogous to 
debts in that they have no corporeal existence, and must, 
if necessary, be enforced by action, In its most limited 
sense, chose in action is sometimes used as synonymous 
with a debt. 

It is quite clear that when a debt is created by a 
loan of cash the lender hands over personal property, of 
which the borrower takes possession, but the possession 
of the borrower is on his own behalf, and not for the 
lender, who has no longer the property or possession 
which he had formerly; that is gone, and its place is 
taken by an obligation on the part of the debtor to repay. 
This obligation on the part of the debtor is purely an 
abstract thing, which you can nowhere touch or see; it 
exists in idea only (though in a true sense it is very real), 
and this it is that constitutes the chose in action. It is 
true that an acknowledgment in writing of the debt may 
be given, but that is not necessary, though usual; the 
effect of the writing is not to make the debt, but to assist 
in proving its existence ; the writing itself is necessarily 
on paper, and the written document is a physical thing, 
a chattel. It is not the debt, but is useful evidence of it. 
In the same way, the existence of shares in a company 
is sometimes evidenced by a share certificate or by scrip, 
and these are chattels, and capable of actual possession. 

It will be seen, then, that choses in action are f re- Chattel part 
quently connected with or identified by some chose in chose in *° 
possession, which is evidence of them. It may thus bea?*!?^ 
said that a chose in action often has a chattel or physical 
part, but that does not make one into the other. In the 
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illustration I have given you the debt exists whether the 
documentary evidence of it be created or destroyed or 
not; and I want to enforce this distinction, so that in 
reading law relating to bankers' documents you can per- 
ceive for yourselves where the chattel part, and where 
the chose in action represented by a banker's document, 
is being dealt with. With regard to many instruments, 
it is the case that the chattel part and the rights it repre- 
sents are transferred together by manual delivery of the 
instrument, accompanied in certain cases by indorsement. 
This is the case in respect of all negotiable instruments. 

Now all documents of credit issued by a banker have 
necessarily a physical existence — ^that is, they all have a 
chattel part, but the degree of importance of this chattel 
part varies considerably. In the case of bank notes, for 
instance, the physical part is the chief thing; they are 
passed from hand to hand as actual money, and one 
rarely, if ever, has to resort to the legal rights which 
travel with them. This is particularly so in Australia, 
where notes are always paid. Even when some banks 
were forced into temporary suspension and reconstruction 
in 1893, all the notes were paid — since then there has 
not been any failure or any hesitation to pay its notes on 
the part of any bank issuing notes in Australia. 

In the history of banking it has not always been so, 
and formerly, in England, when the business of banking 
was in private hands, it happened that, among the great 
number of private banks, there were some that were mis- 
managed, and failed. In such cases it was necessary to 
ascertain the rights of the parties who, at the moment of 
failure, held unpresented notes of the broken bank, and 
if their sole claims lay against the bank, or whether they 
could recover from the persons who had changed the notes 
with them. 

Generally speaking, if a note had passed as cash in 
payment for a sale made at the time of passing, there 
could be no claim by the holder upon the previous trans- 
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f error ; but it was otherwise if the note had been remitted Chap. X. 
in reduction of an account, or exchanged for convenience 
and not retained as cash by the receiver, but sent on for 
collection in due course, or promptly put into fresh circu- 
lation. 

In the days of big companies, and when complete 
smashes do not occur, it is hardly necessary to bear even 
this in mind. And if you have recourse to English text- 
books, many pages, and even whole chapters, on this and 
kindred matters — ^in such a book as ** Grant on Banking," 
for instance — can be left out of consideration as not 
having any practical use or application. 

If the chattel part of a bank note is its principal 
feature, it is otherwise in the case of a fixed deposit 
receipt ; that is at the other end of the scale ; it is not even 
negotiable; transferring the document will not usually 
transfer the rights of the depositor, and the contract 
which exists between the bank and the depositor is the 
main thing to consider. The saying that possession is 
nine-tenths of the law would have far more application 
in the case of a bank note than in the case of a deposit 
receipt. 

Bank Notes. — A bank note once issued may be defined 
as a promissory note payable to bearer on demand, and 
intended to circulate as money. As such it comes within 
the provisions of the Bills of Exchange Act, but, as has 
been pointed out, seeing that it circulates as money, and 
is practically invariably paid in full on demand, the 
rights which attach to it as a bill only come into view in 
exceptional cases, such as the failure of a bank, or in 
cases like^iM^r v. Race or the Hay case. i4w<c,pp. 115, 
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There are, however, a few other and more common 
instances where it is important to bear in mind the rights 
connected with notes ; I mean the cases of halved, lost, or 
mutilated notes. 
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Chap. X. In the cases of notes which are transmitted by post 

Halved notes ^^ halves, the law is that delivery of the money is not 
made until the second halves are posted; this is for the 
reason that the transferror thus retains in his own hands 
the power to perfect delivery. It is possible, therefore, 
if desirable, to avoid or withhold completion of a contract 
involving payment in this way, by holding back the second 
halves. 

In the case of a lost note, the loser (being the owner) 
has the right to have the note paid by the bank if he 
give a proper indemnity. The bank has a right to such 
an indemnity as the Court would consider sufficient. The 
same would be the case in respect of a mutilated or halved 
note if the claim were made by the person entitled to the 
note. But, in the case of a halved note, it must be re- 
membered that anyone taking such a thing does so with 
notice of a defect, and that the half-note does not give 
a claim to half -payment, though banks do sometimes com- 
promise claims in this way. It has been judicially stated 
by very high authority that a banker would be bound to 
pay, on production of the half of a note, without an 
indemnity, upon the ground that anyone taking the other 
half would have notice. At any rate, the banker would 
be bound to pay the person presenting such a note in 
full if he were the owner of the whole note. I see no rea- 
son, however, why the bank should riot, in ordinary cases, 
disbelieve in his ownership until he proved his right be- 
yond a doubt. . The same applies to mutilated notes ; of 
course, if the mutilation is slight, and substantially the 
whole note is presented, the bank pays in full without 
question. This is always done if, when the note is pre- 
sented, .the numbers of both right and left hand half are 
intact. With regard to the rights of a finder of lost bank 
notes, see ante, p. 11. 
Whether In the case of Bank of England notes, the number 

note material, ^^s been held to be a material part of the note. 
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Bank Post BUls are a class of document akin to bank Chap. X. 
notes. You will find them referred to in text-books. 
Tbey are not in use in Australia, and in England at the 
present time they are, in fact, issued by the Bank of Eng- 
land only. They are bills payable to order (at seven or 
sixty days, according to the present practice) ; they are 
issued accepted, and, accordingly, are practically equiva- 
lent to promissory notes. They are used to fulfil the 
same duties as bank drafts, money orders, and postal 
notes. Such documents have come under review in at 
least two English cases worth mentioning; in one, the 
following remarks upon the character of the document 
were made : — 

** These instruments are either bills of exchange or Forbes v. 
promissory notes. I am inclined to regard them as bills Jgss'^^L J 
of exchange. Indeed, the operation of a bank post bill Ex. 306. 
is similar to that of a bill of exchange." — ^PoUock, C.B. 

And also — 

* * It is an approved mode of doing business, and has 
been in use by the Bank of England for a century at the 
least, and is a most beneficial practice. The document 
is payable to order ; it enables a debt due at a distance to 
be paid by means of it, and is, in fact, as good as money. ' ' 
— Martin, B. 

In the other case the document, a post bill for £100, Strange v. 
had been lost by the plaintiff, and the defendant was a iss^^J'^Binir. 
banker, with whom it had been exchanged for value by 677. 
a stranger eight days after the loss ; the stranger said he 
was on a journey, and wrote on the bill a fictitious address 
in an illiterate hand ; the banker made very little inquiry. 
The plaintiff had diligently advertised her loss, but the 
defendant was quite unaware that any such document 
had been lost. At the trial it was left to the jury to 
consider whether there had been originally a want of 
ordinary care on the part of the plaintiff or a want of 

diligence in publishing her loss, or negligence in the de- 

I 
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Chap X. fendant upon the occasion of cashing the bill — ^the alter- 
natives do not seem complete; however, the jury found 
for the plaintiff, and, on appeal, it was held that the case 
had been left to the jury in the right way, and the defen- 
dant should lose. Had the document been a bank note 
for £100, the decision must have been the other way, for 
as a purchaser for value, .the defendant's claim could not 
be defeated by merely finding negligence against him, and 
unless his good faith were impeached, his title would be 
perfect. The tendency of this case is to point a distinc- 
tion between documents -transferable on delivery and 
those requiring endorsement,* the need for which leaves 
a greater scope for the exercise of caution. And, although 
other Emglish cases are reported in which bank post bills 
appear to have been regarded as money, the effect of the 
case I have just related to you seems to be to cut down 
the full force of the expression, **they are, in fact, as 
good as money. ' ' 

Bank Drafts are divisible into two classes — 

(a) Drafts by one bank upon another; 

(h) Drafts by one branch of a bank upon another 

branch of the same bank. 

Class (a) are simply ordinary bills of exchange ; when 

onee issued they are not governed by any doctrine peculiar 

to banker and customer. The Act applies to them in 

exactly the same way as to drafts between other parties. 

Supra, Class (&) are very similar to the bank post bills just 

discussed ; the holder of such a document is in a very good 

position, for he can treat it either as a biU of exchange 

Sectiqn 5( 2). or a promissory note ; that is provided by the Bills of 

Exchange Act. But the bank is not in so good a position, 

for the document is not one drawn by one person upon 

another, but by one person (the bank) upon itself; it does 

not, therefore, comply with an essential part of the defi- 

*Yet this document before loss had been indorsed in blank; 
one would expect the Court to treat it as freely negotiable. The 
decision, if not wrong, is difficult to understand. 
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nition of a bill of exchange, and there is no special pro- Chap. X. 
vision in the Act to enable the bank to treat it as a bill ; 
consequently the bank is not protected by section 60 of 1902, i K.B. 
the Bills of Exchange Act in case of payment upon a j9Q3^ ^pp 
forged indorsement, and would have to make good the Caa. 240. 
amount to a rightful claimant; and it has been recently 
so decided in England, in the case of Gordon v. Capital 
and Cmmties Bank. 

In Queensland, however, the law has been altered by 
the recent Bills of Exchange Act Amendment Act, 1905, Section 2. 
which expressly provides that such documents shall be 
deemed to be bills payable to order on demand, signed 
by one person and addressed to another, for the pur- 
pose of bringing them within the clause protecting 
the banker who bona fide pays upon an indorsement which 
is forged or unauthorised (section 61 of the Queensland 
Act; 60 of English and New South Wales Acts). In 
Victoria a similar amendment has been obtained by the ^^t *^im"** 
banks, and it seems likely that New South Wales will 
follow suit. 

It is worth while pointing out that, when once a bank ^9^® ^f 

"^ ^ redeeming. 

draft, payable to order, has been purchased by any person 
for another, it would be unsafe for the bank to cancel the 
document and refund the price to the purchaser at his re- 
quest, even supposing the request were made within a few 
moments and accompanied by a statement that the pur- 
chaser had changed his mind, or some similar explanation. 
This is x)ointed out in Mr. Stewart's Handbook for Bank 3rd ed., 
Clerks, par 2. The reason is this — ^that you do not know \vm°lBrook8 
what rights may have arisen, or what contract has been and Co. 
fulfilled by the purchase of that document. The obliga- 
tions of the bank upon it should, in strict law, be allowed 
to be solved in the regular mode; though in many cases 
it would be unwise and even unnecessary for the banker 
to insist upon this, provided he has inquired into and 
really knows the circumstances. 

If a bank receives from another bank a draft in 



132 BANKER AND CUSTOMER 

Chap. X. favour of a particular individual, it is not responsible 



to him for the amount of the draft unless it agrees or con- 
sents to hold the money for bis use. Until it does so, 
it holds the draft as agent for the bank that remitted it. 
Lost draft. If a bank draft were lost, the rightful owner could 

recover the amount from the bank issuing it on giving 
a sufficient indemnity. 

Letters of Credit, — In *' Hamilton on Banking" it 
is pointed out that a letter of credit, purchased from a 
banker by a party desiring to make a payment to another, 
might provide a safer means of payment at a distance 
than payment by bank draft. The writer appears to 
have been under the impression that a distinction could 
not be drawn between drafts upon other banks and drafts 
upon brancihes, and that the bank which should happen 
to pay upon a forged indorsement would nevertheless be 
protected by the Bills of Exchange Act. It is the law 
that the bank in such case is protected if the drafts are 
not drawn by one of its own offices, and in places where 
the Amendment Acts already referred to have become law 
the bank will be protected in any case. But if the same 
operation were carried out by letter of credit, the loss 
would fall upon the bank, as the following case will show. 
It may be, therefore, as Hamilton suggests, that if the 
banks get too much protection in respect of their drafts, 
the public will utilise other methods. 
(1854) The case of Orr and Barher v. Union Bank is, per- 

513.*^^ * haps, the most important that has been decided upon 
letters of credit. It is a decision of the House of Lords. 
The facts were that one Campbell desired to pay a sum 
of £460 9s. to Orr and Barber, in Liverpool, and to that 
end purchased from the Union Bank, in Glasgow, a letter 
of credit requesting the Liverpool Bank to honour the 
cheque of Orr and Barber for the requisite amount. The 
letter was handed to Campbell, who posted it to Orr and 
Barber, but a disfhonest clerk employed by that firm inter- 
cepted it, so that it never reached his masters' hands, both 
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members of the firm being temporarily absent. He forged Chap. X. 

their signature to a cheque on the Liverpool bank for 

the amount, and succeeded in cashing this forgery 

at the bank where he delivered up the letter of credit. As 

soon as the fraud was found out, the firm of Orr and 

Barber demanded payment of the Liverpool bank of their 

true cheque for the amount. This was refused. They 

then demanded payment of Campbell, who resorted to 

the Union Bank, who refused. This action was then 

brought. 

The following passages from the judgments show 
exactly the rights of the parties and legal nature of such 
an instrument : — 

(a) **The Union Bank must show either that the 
Liverpool bank actually paid the draft of Orr and Barber 
when called on to do so, pursuant to the letter of credit, 
or else that they did something which, as between them 
and Orr and Barber, they are entitled to treat as equiva- 
lent to payment. It is certain that they did not pay the 
draft of Orr and Barber, and the only question, there- 
fore, is on the other alternative, whether the payment 
which they made on the forged cheque is a payment which 
they are entitled to consider as valid between themselves 
and Orr and Barber. If it is, then Campbell would be 
entitled to treat Orr and Barber as having received the 
£460 9s., and so would be entitled in account with them 
to have credit for that amount. The Liverpool bank 
would rightfully debit the Union Bank for that sum as 
paid on their account, and neither Campbell nor Orr and 
Barber could have any claim on the Union Bank. But, 
if the payment on the forged cheque was not a valid pay- 
ment, as between the Liverpool bank and Orr and Barber, 
then Orr and Barber have not received anything from 
Campbell. He is still liable to them.'' 

(&) *'A letter of credit is not a negotiable instru- 
ment. The letter of credit merely gave authority to the 
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Chap. X. bank to honour the cheque of Orr and Barber. The cir- 
cumstance that the letter of credit was in the hands of 
the clerk did not necessarily or naturally import that he 
was the person entitled to draw for the amount mentioned 
in it. The bank ought to have made inquiry as to who 
were the drawers of the cheque, and they ought to have 
satisfied themselves as to the genuineness of the signature. 
The fact that it was presented by a person who held and 
gave up the letter of credit raised a presumption that it 
had been drawn by the proper party. But it was only 
a presumption, and if the bank chose to act on such a 
presumption without further inquiry, they must abide 
the consequenee. If, then, the Liverpool bank cannot set 
up the payment which they made on the forged cheque, 
it follows of necessity that the present claim of the appel- 
lants (Orr and Barber, and Campbell) is well founded; 
for they can have no possible remedy against the Liverpool 
bank, between whom and them there is no privity what- 
ever. The Union Bank have given to Orr and Barber 
a credit on the Liverpool bank; but that bank will not 
hotnour their draft, so that the parties are necessarily 
thrown back on those with whom the money was originally 
lodged, and whose contract has not been performed. The 
Union Bank will have their remedy against the Liverpool 
bank by disallowing in account any sum alleged to have 
been paid on the letter of credit ; but with that the appel- 
lants have no concern. ' ' 

It should be mentioned that according to English 
practice, Campbell being the one whose contract with 
the Union Bank was sued upon, would have been the 
plaintiff, but by Scotch practice Orr and Barber, who 
had an interest in the letter of credit, were joined with 
Campbell as co-plaintiffs, or, more correctly, as co-pur- 
suers, for that is the technical expression in Scotch law. 

Circular Notes. — A circular note is a request by a 
bank to its correspondents abroad to pay a specified sum 
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to a named person. The latter is usually furnished with Chap. X. 
a letter of indication, signed by an officer of the bank and 
by himself, which is referred to in the circular note, and 
is intended to be produced on presentation of the note. 

Questions in connection with these instruments have 
usually arisen out of their loss by customers. 

The nature of these notes, the contract in respect of 
them, and the rights arising upon them, is well illustrated 
by the case of Conflans Quarry Co. v. Parker, 

In that case the circular notes were procured from 1867, 3 0. P. i 
the bank (Parker) by an agent of the plain tiflFs for the 
plaintiffs' use, with whose money the notes were pur- 
chased. The name of Rembeaux, an agent of the plain- 
tiffs, was filled in the circular notes as that of the person 
who was to get them cashed. A letter of indication was 
issued with them; Rembeaux 's name was filled into the 
body of the letter, but it was not signed by him. Letter 
and notes were addressed to Rembeaux, in Paris; the 
letter arrived, the notes did not, and they were not pre- 
sented. 

The plaintiff company offered to return the letter of 
indication, and demanded a return of the amount : which 
the bank was willing .to agree to, but wanted a very com- 
plete indemnity. The company and the bank then dis- 
agreed as to the indemnity, and the company sued the 
bank. It was held that there was an ascertained practice 
for the bank issuing such notes to refund the amount of 
those which were not used. The payee of the notes was 
not obliged to fully use them, and as holder had an option 
to reclaim the money from the bank ; but there was not 
any written part of the contract dealing with repayment, 
the right to which, being merely implied, was entirely 
subject to the written conditions of the instrument. The 
nature of this right, it was said, was plainly to be read 
in the nature of the transaction. In ordinary cases these 
notes themselves would be returned, and the banker could 
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Chap. X. not be called upon to return the amount while there re^ 
'' mained any outstanding possibility that the holder might 

procure cash from the banker's correspondents. In thja 
case such an occurrence was thought to be possible, as' 
merely giving up the letter of indication would not pre- 
clude the possibility. Thus it was held the duty to re- 
. fund was not absolute, and the legal holder and purchaser 
of the unpresented, and probably lost, notes could not 
recover by suing as for a debt. 

In another case, the letter of indication issued by 
Hart, the London and County Bank had printed upon it, in 

p. 56 L^* prominent red type, the following words: — ** Particular 
attention is directed to the following note : For the secu- 
rity of the holder, it is indispensably necessary that this 
letter should be kept apart from the circular notes, which 
should on no account be signed, except in the presence of 
the banker from whom payment is required, to whom 
this letter should also be produced.'' A Mr. Rhodes, 
to whom the notes had been issued, lost them (six in 
number) and the letter of indication, which were together 
in his pocket. He notified his loss, but in spite of that 
the notes were cashed upon forged signatures by corre- 
spondents of the bank. Rhodes sued the London and 
County Bank to recover the amount, but judgment was 
given for the bank. 

These cases should bring out clearly for you the 
difference between these non-negotiable instruments and 
the earliest-mentioned classes, viz., bank notes and drafts. 
In respect of the latter you will notice the questions 
relate to ascertainment of the holder for value and his 
rights with respect to those whose duty it is to honour 
the document on presentation, or from whom he has re- 
ceived it. But, in the case of non-negotiable paper, such 
as circular notes and letters of credit, if difficulties arise, 
the question is to ascertain the original contract and what 
are the outstanding rights remaining upon it. 
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Fixed Djeposit Receipts are not strictly documents of Chap. X. 



credit at all. They are vouchers or documents issued by 
the bank to depositors, by way of acknowledging receipt 
and setting out the express terms of the contract, in re- 
spect of which a certain sum of money has been specially 
deposited. Such depttsits are lodged for terms of three, 
six, twelve months, or two years, or perhaps longer, as 
may be agreed, and bear interest, the interest usually 
depending, to some extent, on the period. They are not 
liable to be honoured at a distance, nor are they used to 
assist in the transfer of money, unless accidentally, as 
it were. With respect to them, it is more necessary, even 
than in the case of letters of credit, to point out that the 
essential thing to look at is the contract between the bank 
and the depositor, contained, of course, in the requisition 
by the customer and the written receipt issued by the 
bank. Or, it might be more correctly put — contained in 
the written contract of fixed deposit, which may be ex- 
plained, if it be not self -complete, by the written requi- 
sition which procured it. 

When the deposit has matured, the bank owes the Cf. Dixon v. 
customer the amount as a simple debt, payable at call, j *^ s w 
exactly in the same way as it does a credit balance upon L.K., Eq. 
current account, except that the depositor may not have 
been given, and, therefore, has not got, the right to call 
for the amount by cheque; but it may, of course, be a 
term of the contract that the amount shall be drawn by 
cheque, and the deposit delivered up. Although the 
banks usually try to get in the old deposit, it is not essen- 
tial for the customer to produce this, unless expressly 
made so by the terms of the contract. 

I have dealt with fixed deposits among the class — 
documents of credit — ^because they are formal documents, 
which are usually very carefully kept, and the delivery 
up of them is expected by the bank. Thus the transfer 
of possession of them may be used in equity as evidence 
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of the assignment of the debt which they represent, or, 
' in case of the estate of a deceased person, as evidence of 
a donatio mortis causa, that is, a gift made in expectancy 
of death, which will be recognised by the Court and 
ordered to be carried out, though the regular legal method 
of transferring the property has not been followed. 

Fixed deposits, indeed, are recognised as fit subjects 
for su-ch gifts ; so are savings bank books, and for the same 
reason. It does not follow from this that the bank's legal 
position is altered in the least bit. The bank need only 
pay according to its contract, and, if the depositor dies, 
the bank will follow its contract by paying to the ad- 
ministrator or executor of the dead man. Equity itself 
will do the rest by making the person paid trustee for the 
other. 

If two persons deposit money in their joint names, 
and one dies, the bank, in the absence of instructions at 
the time, should pay the survivor; this will be the same 
if the two are husband and wife. 

In these ways, fixed deposits may indirectly assist 
in the transfer of money or credit; but, even in such a 
case it is not the written document that effects the trans- 
fer, but operation of changing circumstances upon the 
contract, which, as circumstances alter, is fulfilled with 
suitable alteration under the law. 



CHAPTER XI. 

CHEQUES GENERALLY. 
In the first place, a cheque is not an assignment of ^hap. XI. 



the balance or portion of the balance of the drawer's no priority, 
funds at his bankers; it is quite clear that this is so; 
cheques have no priority according to date, and the 
banker on whom they are drawn pays them in the order 
of presentation. 

A cheque is itself a separate chose in action, and Chose in 
would be unassignable at common law were it not for the 
pecular feature of negotiability, which, as previously ex- 
plained, has been engrafted upon the common law from 
the law merchant. This feature of negotiability a cheque 
possesses in conunon with all other bills of exchange. 
By reason of its negotiability a cheque (subject to what 
is hereafter stated with regard to cheques crossed not 
negotiable) can be freely transferred from holder to 
holder, by mere delivery if payable to bearer, or by in- 
dorsement and delivery if payable to order ; and such a Negotiable, 
transfer gives a bona fide transferree for value, a better 
title, if necessary, than the holder himself had, so that 
the transferree may enforce payment of the cheque which 
he has thus honestly come by, even though he got it from 
a thief who had stolen it. The doctrine of negotiability 
has been instrumental in shaping the present form of 
paper currency and methods of banking business. 

Since the Bills of Exchange Act of 1887, we have Definition 
a clear statutory definition of a cheque. A cheque is a ^£ cheque, 
bill of exchange drawn on a banker payable on demand 
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Chap. XI to or to the order of a specified person or to bearer. And 



Definition ^ ^^11 is defined as follows : — ^A bill of exchange is an un- 
of bill conditional order in writing, addressed by one person to 

another, signed by the person giving it, requiring the 
person to whom it is addressed to pay on demand, or at 
a fixed or determinable future time, a sum certain in 
money to or to the order of a specified person or to bearer. 
Payee You wiU notice the payee has to be a specified person 

or bearer; but the specified person may happen to be 
fictitious or non-existing — e.g., the name of a dead per- 
son, or a name which is of no one, though pretended for 
a person, or the name of a real person, used fictitiously 
(as one who could have no connection with the docu- 
ment) — ^and this is provided for by the Bills of Exchange 
Act, which enacts that in such a case the document may 
be treated as payable to bearer. . 
Not cheques If the document is not payable to bearer nor to the 

order of a specified person, but is drawn in favour of 
something or order, such as a cheque form filled in in 
favour of ** insurance premium'' or order, it would 
appear to be not a cheque at all within the meaning of 
the Act. 
Date. It does not matter if a cheque is undated, for any 

holder may insert at any time the true date of its issue, 
and if a wrong date is inserted the cheque is not invali- 
dated, nor is a cheque invalid by reason only that it is 
ante-dated or post-dated, or that it bears date on a Sun- 
day. 
Post dated As to the effect and nature of a post-dated cheque, 

cheques. there are probably a good many questions still to be 
answered, but it has been decided in England that a 
R IK k ^^^^^^ which was in court and which was proved to have 
of Scotland v. been post-dated, and which bore a penny stamp, was 
1894^2 q!b. sufficiently stamped; had the cheque not been sufficiently 
715. stamped at the time it was tendered in evidence, it could 

But in Vic . , i - ^ 

Act, 1274, 8 7 not have been received. 
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In the English cases on the subject a post-dated Ohap. XL 



cheque is for some purposes looked upon as a bill of ex- Forster v. 

change; on the other hand, it has never been decided that Aiackreth 

. ' . ' ^. . .^ , . ^ _(1867)L.R. 2 

such a cheque requires at -any time m its history ad Ex. 163. 

valorem stamp duty. In London it is the custom of 
bankers to refuse payment of post-dated cheques if pre- 
sented before their date ; and, being the custom, it becomes 
in that place a term of the contract between the banker Emanuel v. 
and his customer, that the banker will return any of hisg^ ^s.* 121 
cheques that may be presented post-dated. It is believed a^d Hart 
this custom prevails in Sydney and Melbourne, and would p.^s, notew. 
have legal recognition. If presented after date, the bank 
may safely pay. 

In Queensland, however, it has been decided by the Queensland. 
Full Court in Brisbane, after a very long and exhaustive 
argument, that a bank which paid and charged its cus- 
tomer with a post-dated cheque at a time when the cheque 
was still post-dated, w^as within its rights, and not liable 
to its customer, the drawer, for the subsequent dishonour 
of another cheque caused by the previous payment. 

In the case referred to, the judgment of Sir Samuel MagiU v. 
Griffith, then the Chief Justice of Queensland, was based q*ql.j 
upon the twelfth section, which enacts that in cases where 262. 
the wrong date has been inserted in a bill, it ** shall 
oi)erate and be payable as if the date so inserted had 
been the true date/' Now, if you look closely at this quo- 
tation and at the words in italics, you will (find it some- 
what difficult to tell which is intended to be subject and 
which predicate. At any rate, the Chief Justice took 
the view that a cheque must have a true date; that its 
true date is its date of issue ; that since by the Act it is 
not invalid by reason of post-dating, the post-date must 
be a wrong date, and the cheque payable as though the 
true date {i.e., of issue) had been filled in. The other 
two Judges agreed that the bank's conduct in paying 
was justifiable; but Mr. Justice Harding took different 
grounds for his judgment; he thought it quite unneces- 
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Chap. XI. sary to decide so much with regard to post-dated cheques^ 
for, even if they should truly be bills payable at a future 
date, as assumed in some English cases, it would still be 
quite within the rights of holders to present them for 
acceptance to the drawee, the bank (though not neces- 
sary), and in such cases the bank could accept and set 
off against the drawer's credit so mueh in account as 
would be necessary to recoup itself ^for liability in re- 
spect of acceptances on his behalf. And this view of a 
post-dated cheque is worth some consideration. You 
will see that the case I have described does not go so far 
as to say that the bank could not have refused the 
cheque. 

In spite of the decision above, which is certainly the 
most important delivered in Australia bearing directly 
upon the subject, I believe many banks at that time in- 
structed their branches, in New South Wales at any rate, 
to adhere to the custom of returning any post-dated 
cheques that might be presented for payment. 
New Zealand, In New Zealand, on the other hand, upon the point 
L^r' n4^^ arising in precisely the same way — ^viz., in an action by 
Pollock V. a customer for damages for wrongful dishonour — it was 
*" ' "' held that a bank is not entitled to pay a post-dated 
cheque before its date and charge the amount to its cus- 
tomer's account, or to treat the cheque as a bill presented 
for acceptance and hold the customer's funds to meet it. 
Therefore, where a bank paid a post-dated cheque before 
its date and then dishonoured another cheque of its 
customer (presented before the date of the post-dated 
one) on the ground that after payment of the post-dated 
cheque there were not sufficient funds to meet the other : 
it was decided that the customer was entitled to recover 
damages for the dishonour. This judgment was given 
by a Full Court of six Judges, who were in agreement. 
The Queensland case was reviewed ; and the New Zealand 
Court did not think that, in the case of intentional post- 
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dating, tli€ post-date oould be called a wrong date, and Chap. XI. 



the date of drawing or of issue the true date. 

In Victoria, a decision similar to that of the New Victoria, i 

V R ( L ) 229 

Zealand Court had been given in 1870; i.e., before the 
passing of the Bills of Exchange Act. 

A cheque should be presented by the holder within 
a reasonable time, but non-presentment would not, as a 
rule, cause him to lose his rights against the drawer, who Presentment, 
could be sued at any time within six years; but the 
recourse on the drawer might be impaired or made value- 
less if the drawer had the right to have the cheque paid 
by his banker upon presentment within reasonable time, 
and has suffered actual damage by the delay {e.g., by 
failure of the bank). 

And if the holder has recourse upon an indorser, 
this will be entirely lost if the cheque be not presented 
within a reasonable time. In determining what is 
reasonable time, regard would be had to the usage of 
trade and the facts of each case. 

A most important subject in connection with cheques Crossings. 
is that of crossings. The negotiable character of cheques 
had been well established in law before crossings came 
into use at all. The development of the practice and law 
as to crossings is traced in the next chapter. The courts 
were at first unable to see how the doctrine of negotia- 
bility oould be preserved intact if a significance so strict 
as the mercantile world desired were attached to the 
crossing of negotiable paper. The Judges in London, 
therefore, at first allowed to the crossing of a cheque no 
greater legal effect than an instruction to the paying 
banker, that the cheque should be expected to be pre- 
sented through some bank, and to be on guard should it 
be presented in any other way. The Legislature had 
then to step in, but it was not at first completely success- 
ful. The first Crossed Cheques Act required and re- 
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Chap. XI. ceived various amendments. The statute law on the 
subject is now found in the crossed cheques sections of 
the Bills of Exchange Act. 

By section 76 of this Act — 

(1) Where a cheque bears across its face an addi- 
tion of 

(a) The words **and company," or the 
word '^bank/' or any abbreviation 
thereof respectively, between two 
parallel transverse lines, either with 
or without the words **not negoti- 
able," or 
(6) Two parallel transverse lines simply, 
either with or without the words 
**not negotiable," 

that addition constitutes a crossing, and the cheque is 

crossed generally ; 

(2) Where a cheque bears across its face an ad- 
dition of the name of a banker, either with or 
without the words **not negotiable," 

that addition constitutes a crossing, and the cheque is 
crossed specially and to that banker. 

There are, therefore, four recognised crossings under 
this section, viz. : — 
A crossing — 

(a) Generally with negotiability unrestricted, 
(6) Generally not negotiable, 

(c) Specially with negotiability unrestricted, 

(d) Specially not negotiable. 
The effect of a not-negotiable crossing is to destroy 

negotiability in the instrument ; so that, if a person takes 
a crossed cheque bearing on its face the words **not nego- 
tiable," he shall not have, nor be capable of giving, a 
better title to the cheque than that of the person from 
whom he took it. But the mere transfer of such a cheque 
is in no way prevented. 



Four 
crossiDgs. 

Cf . postf p. 
158, et 8eq. 



Not 

negotiable. 
See infra. 
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With regard to the special rights and duties of the Chap. XI. 
banker in connection with crossed cheques, the subject is 
dealt with in the next two chapters. 

No crossings other than those mentioned above have Unauthorised 
any recognition in the Bills of Exchange Act. It is well, ^'°*""fi^"- 
therefore, to observe and bear in mind that other cross- 
ings, being outside the Act, can have no validity or pro- 
tection derived from the statute. 

But in Queensland a crossing for the credit of a Q. Act, s. 77 
specified payee is specially recognised. p.^ 169.^ ''*"'' 

With regard to instruments which are not cheques 
(or bills, or promissory notes,) as defined in the Act ^^<i ^„^t^"™*B^ig 
to crossings which are not recognised crossings, bankers of Ex. Act. 
should notice that they have neither authority nor pro- 
tection in respect of them from the statute, and conduct 
must be regulated in each case by a reference to the con- 
tract between bank and customer, and the express in- 
structions, if any, which the document upon the face of 
it bears. In the case referred to a few pages previously, 
for instance — ^that of a cheque in favour of *' insurance 
premium" or order, but otherwise regular — there is 
no one who can give a valid discharge for it by indorse- 
ment, yet it appears to require a discharge. It may be 
that, when presented, the banker knows the drawer's 
insurance company, and the cheque bears a certificate or 
marks showing that it is being collected for that com- 
pany. Here, perhaps, the banker would do well, in his 
customer's interest, to pay the cheque; whereas, if it 
were presented across the counter, by an unknown, for 
cash, it would be wise to refuse, as payment, if made, 
would certainly involve the banker in risk of a claim by 
the drawer. 

It was recently held in England, in the case of Pay— order, 

Chamberlain v. Young, that a bill in favour of ^g^» 2Q.B., 

order was equivalent to a bill by the drawer in his own 
favour, and negotiable upon his indorsement — it being 
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Chap. XT. said the instruction '*Pay to order" was equal 

to the expression ''Pay to my order." The Judges were 
careful to avoid deciding the effect should the form have 

been **Pay to or order." 

Not Negrotiable Cheques. -The increasing ten- 
dency among business men to cross cheques **not negoti- 
able" is now very marked. The safeguard obtained is 
so very great that it is remarkable to see how long it took 
the business community to realise its value, and how 
slowly the use of this form of crossing has spread. The 
following remarks on the position of the parties handling 
not-negotiable cheques may be of use. 

1. The Drawer, — ^By the use of the not-negotiable 
crossing, the drawer gains a great advantage, especially 
in the case of cheques sent by post or by messenger. For 
instance, a cheque goes astray in the post. Finding it 
has not been presented, the drawer stops it, and, at the 
request of the payee, issues a duplicate, which is duly 
paid. Presently, the original, which has been stolen, is 
presented to the banker on whom it is drawn, and re- 
turned unpaid. Whether the person who has taken it 
lona fide and for value from the thief can recover the 
amount from the drawer depends on whether the latter 
has taken the precaution of crossing the cheque ''not 
negotiable. " If he has so crossed it, the transf erree has 
no claim. He cannot show a better title than the person 
from whom he took it, and his only remedy is against 
the thief. If, on the other hand, the cheque was not so 
crossed, the holder can successfully sue the drawer. Or 
the stolen or intercepted cheque may have been properly 
paid by the bank before any stop order was lodged; 
meantime the creditor of the drawer has not received 
the cheque, and his claim is still outstanding, and awaits 
settlement; unless, of course, settlement by open cheque 
through that channel was at his request. 

2. The Drawee. — The banker on whom a "not nego- 
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liable" cheque is drawn incurs no special liability in Chap. XL 
paying it, whether the person to whom he pays it be the 
payee or not. All he has to do is to satisfy himself that 
the document, as presented, is in order. 

3. The Collecting Banker. — The collecting banker, 
provided he be nothing more than a collecting banker, 
incurs no liability in receiving, for the credit of a cus- 
tomer a cheque crossed **not negotiable.'' He is pro- 
tected by section 82 of the Bills of Exchange Act. The 
qualification in italics is important, since the protection 
extended to the collecting banker qua collecting banker 
does not apply if he has done anything which constitutes 
him the holder of the cheque; if, for example, he has 
advanced against it. In that case, if the cheque has been 
stopped, he cannot recover against the drawer, as he 
undoubtedly could have done if the cheque had not been 
crossed ** not negotiable." Having made himself a 
holder of a **not negotiable" cheque, he has no better 
title to it than the person from whom he took it. This, 
then, is the danger which the collecting banker has to 
avoid: becoming a holder. So long as he is a collecting 
banker and nothing more he is secure. (See chapter on 
collecting bank, post, p. 169.) 

4. The Innocent Holder, Subsequent to a Defect in 
Title, — ^Although he has taken the cheque in absolute 
ignorance of the taint attaching to it, and may have 
given the thief full value for it, he can make no claim 
on the drawer of the cheque ; thus, if payment of it has 
been stopped, he cannot, as he could if it had not been so 
crossed, sue the drawer. His remedy is against the thief. 
To innocent holders of **not negotiable" cheques, how- 
ever, no sympathy need be shown. They take a document 
bearing this crossing at their own risk. 

5. The Payee. — The position of the payee is com- 
fortable enough. He can recover from the person who 
has received the money subsequently to defect in title, 
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Oh A p. XI. notwithstanding that that person may have taken the 
cheque in good faith and for value. 

Grounds for Refusal to Pay a Cheque.— Turn- 
ing now to the duty and authority of a bank towards 
the customer who draws upon it. There is a duty 
arising out of the banking contract to pay all cheques 
of the customer upon it, to the extent of the cus- 
tomer's balance available for such purposes. By 
section 75 of the Bills of Exchange Act, this duty, and 
also the authority of the banker to pay, are determined 
by 

Countermand (1) Countermand of payment. 

Death (2) Notice of the customer's death. 

With reference to this latter means of determination of 

Joint a/c) authority, it should be pointed out that, as one of the 
legal consequences of joint ownership of property is the 
right of survivorship, the debts due to trustees or to a 
partnership accrue, upon death of one trustee or partner, 
to the others; and the authority of a surviving partner 
to draw cheques against the firm's account is not, there- 
fore, terminated by death. Similarly in the case of 
co-trustees. 

Apart from the Bills of Exchange Act, the authority 
of a bank is likewise determined upon a sequestration 
order in bankruptcy being made against its customer, or 
upon notice of an act of bankruptcy committed by him 
In the case of a lunatic or a person incapable of 
managing his affairs, the care and management of his pro- 
perty will pass, upon the proper orders being made, to the 
master in lunacy or a committee of management, and 
thereafter the lunatic would not, of course, be allowed 
to operate upon the account. This is rather a matter of 
contractual incapacity, and you will find it referred to 
more fully, ante, p. 68. 

Irregularity. Beyond the statutes referred to above, one must look 

at the general body of law on the subject. If, for in- 



Bankruptcy. 

See postf 
Chap. XXIV. 



Lunacy. 
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stance, a document which is not a cheque on the bankers Chap. xr. 



(nor a regular bill or promissory note domiciled at the 
bank) is presented — such, for instance, as the cheque^w^e, pp. 140, 
form already referred to — the bank would refer at once 
to the terms of the contract, express or implied from 
custom, or from an established course of dealing with that 
customer, and pay the document or not, according to 
whether it thereby fulfilled its side of the contract, to- 
gether with the instructions, if any, on the face of the 
instrument. There must be regularity both on the face 
of the cheque and in the indorsements. 

Sometimes it may happen that a creditor of a cus- A/^ 8*^" 
tomer is driven to enforce a judgment debt against him 
by attaching his banking account. In this case a garni- 
shee order is served upon the bank ; after receipt of such 
an order, it will be the safer course to refuse any cheques 
drawn on the account attached, even though the balance 
of account at the customers' credit is larger than the 
amount of the judgment debt mentioned in the order. 

A bank credit balance, being a chose in action, is A/c assigned, 
unassignable at common law. Yet such an assignment, 
when made bona fide and for valuable consideration, Newman v. 
would be protected by a Court of Equity and in Sydney, 12 8^c R 289 
when an assignment was so made, and the bank notified, 
and it refused cheques drawn by the customer, on the 
ground that the balance had been assigned, it was held 
the bank was justified in so doing, as the Equity Court 
would have protected the assignment by an injunction if 
necessary. 

Two recent cases — Healey v. Bank of New South No funds of 
Wales, in Victoria, and of Zeeb v. Bank of New South *'^'*w®''- 
Wales, in Sydney — seem to show the development of a 
further and new ground in our legal system. In these 
cases the bank was satisfied that its customer — the plain- 
tiff in each case — ^was a convicted criminal, and that the 
balance at customer's credit was the fruit of the crime, 
or part of it, and had handed back or undertaken to hand 
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Chap. XI. to the party defrauded (being the Government of the 



State of New South Wales) a sum equal to the credit 
balance; it was held the bank was entitled to show this 
to be the case, and thus justify the dishonour of cheques 
subsequently drawn, and the criminal was not allowed to 
recover either damages or the amount of his former 
credit balance. This may, however, be simply a matter 
of public policy, and is more fully discussed, ante, 
pp. 91-96. 
No funds Sometimes a customer makes and a bank receives 

available. a deposit or collects moneys for a special purpose, and, 
when this is done, the bank, of course, has a duty to carry 
out the special contract thus made. This puts upon the 
bank the duty of protecting the special fund, and, if 
necessary of dishonouring an ordinary cheque rather 
than entrenching upon it. I need hardly say that it 
would often, in such a case, be wiser to communicate first, 
if possible, with the drawer. 
No right to If a man's only right against a bank is to receive a 

raw c eque. j.gjjjj^^j^j^g^ which the bank has undertaken to transmit, 
he is not, without prior arrangement, entitled to draw 
by cheque as against a current account in the ordinary 
way. And the same applies to one whose sole relation- 
ship is that of a fixed depositor. 
Payment. If a cheque is not to be refused on any of the fore- 

going grounds, and is drawn on the right branch, it will 
be paid as a matter of course, if the credit of the drawer 
is sufiicient; and, in this sense, credit includes the right 
of the drawer to have his cheques paid and charged 
against an overdrawn account, if the bank has conceded 
such a right, and the cheque is within the limits of the 
agreement as to credit. 
Answer on Where a cheque has to be dishonoured, ** Refer to 

dishonour. Drawer'' is a safer and more proper answer than 
'*N.S.F." or **N.P.P." or any phrase indicating in- 
sufficient funds. Sometimes special circumstances enable 
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Drawer/' and to some extent save the drawer's credit. ^ 

It is right for a banker to pay everything in the ^^^®'' ^* P*^" 
order in which it is presented. But bills lying in the 
same bank under discount to it would quite properly be 
paid first. 

If a cheque and bill be presented together, and the 
customer's account be insufficient for both, the bank may 
give preference to either. 

If the aggregate amount of bills and cheques pre- 
sented in a batch exceed the amount available, the banker 
may pay as far as the customer's credit will extend; and 
must not dishonour the whole because the credit is not 
sufficient to meet the aggregate sum. 



CHAPTER XII. 

CROSSED CHEQUES— THE PAYING BANK. 

Chap. XlL The fact has been pointed out that mercantile custom 

and the regular usages of business men are sources of 
the mercantile law — that when a custom has become 
general, and is reasonable and of utility, it becomes an 
understood thing that that custom shall govern the trans- 
actions within its scope. It is, as it were, an implied 
term in the dealings of business men, to whieh the custom 
relates, that such dealings shall be taken to be subject to 
conditions which the custom embodies. Until a custom 
has been decided to be good and of full legal effect, it 
is difficult to put one's finger on the precise point where, 
in the history of a particular class of business, a prac- 
tice, or an implied condition operating between a few 
men, became so general that every contract within its 
scope must be understood and interpreted in the light of 
the custom. Generally the validity of the custom is 
brought to a test by a case at law. Some litigant claims 
the benefit of it, evidence is called, and the custom is 
either proved or disproved, being tested by its univer- 
sality and reasonableness. It is, of course, very difficult 
to prove a custom — as it should be. 

The law as to crossed cheques, however, is a good 
illustration of law derived from mercantile custom. Only 
in this case the law courts were somewhat slow to recog- 
nise the custom to its full extent, and their decisions had 
to be supplemented and varied by Acts of Parliament. 

To understand the law with regard to crossed 
cheques, it is necessary to understand the general effect 
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of these decisions and of the Bills of Exchange Act so Chap. XII. 
far as it relates to cheques, and particularly of seven 
sections of the Act which deal specially with crossed 
cheques. 

Two of the early decisions with regard to this 
class of cheques are inextricably mixed up Vith the his- 
tory of the subject, and the most natural way to explain 
the matter is by following the course of events. These 
decisions, too, though amendments of the law have since 
been made, are still useful as precedents and as examples 
of the application of legal principles to the ascertainment 
of rights in respect of cheques. 

I will turn now to the case of Bellamy v. Marjori- 7 Kxc , 389. 
hanks, date 1852. In this case the judgment of the Court 
of the Exchequer was delivered by Baron Parke, who 
in the course of his judgnnent said: — *' Payment by 
cheques has now almost entirely superseded all other 
modes of payment in large, and is in very general use 
in smaller money transactions ; and the practice of cross- 
ing them with the names of the bankers (the effect of 
which is the question in the present case) is also in very 
general use, and occurs in very many instances every day, 
not only in London, but in several other parts of the 
kingdom. It therefore seems to us to be of great im- 
portance that the effect of this crossing should be rightly 
understood. 

**It was agreed on all hands that the practice of 
crossing cheques originated at the Clearing-house, the 
clerks of the different bankers who did business there 
having been accustomed to write across the cheques the 
names of their employers, so as to enable the Clearing- 
house clerks to make up their accounts. It is quite clear 
that this had nothing whatever to do with the restriction 
of negotiability ; for, at the time when this was done, the 
cheques were in the course of payment or presentation 
for payment, and all their negotiability was at an end. 
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Origiu of 
crossing. 



Chap. XII. The establishment of the Clearing-house is comparatively 
modern, and was within the memory of several of the 
witnesses. It afterwards became a common practice to 
cross cheques which were not intended to go through the 
Clearing-house at all, with the name of a banker or with 
the words *and Co.,' and a custom or usage has certainly 
sprung up in regard to this also. All the witnesses 
agreed as to the fact of the existence of such a custom, 
and we think that the great preponderance of the evi- 
dence on both sides tended to show the custom to be that 
which is reported to have been stated by some of the wit- 
nesses in the case of Stewart v. Lee, viz., 'that where a 
cheque is crossed, bankers generally refuse to pay it to 
anyone except a banker ; and if they do pay it to a person 
not a banker, they consider that they do it at their peril 
in the event of the party to whom the payment is made 
not being entitled to receive it. That the object is to 
secure the payment, not to any particular banker, but 
to a banker, in order that it may be easily traced for 
whose use the money was received, and that it was not 
intended thereby to at all restrict the circulation or nego- 
tiability of the cheque, but merely to compel the holder 
to present it through a quarter of known respectability 
and credit.' 

*'. . . . We think ... it is a matter of 
great public advantage and benefit that the custom or 
usage which we have already mentioned as being said 
to exist in point of fact, should be maintained; and we 
think it well may, without at all improperly trenching 
upon or restricting the negotiability of cheques. We 
think the crossing of a cheque is a protection and safe- 
guard to the owner of the cheque, and that in the event 
of a banker paying a crossed cheque otherwise than 
through a banker, the circumstance of his so paying 
would be strong evidence of negligence in an action 
against him. ^' 



Of. Bills of 
Exchange 
Act, 8. 79, 
and posty p. 
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It will be seen that at this date the courts in Eng- Chap. Xll. 
land were prepared to recognise a general crossing, and 
to give effect in law to the custom that had* grown up 
as to the purport of such a crossing. In the case from 
which I. have been quoting, however, the plaintiffs, two 
joint drawers, had crossed the choque specially to the 
Bank of England ; it had not been paid to that bank, and 
the action was brought against the paying banker (really 
Coutts and Co.) to recover the amount, which had, of 
course, been debited to drawer's account. What had 
happened was, that the payee of the cheque, instead of 
putting it through the Bank of England and using the 
proceeds for a special purpose, had struck his pen through 
that special crossing and added another special crossing, 
to his own banker, through whom he collected, and then 
converted the proceeds to his own use. The court did 
not consider that any legally binding custom as to special 
crossings was established by the evidence, and held, there- 
fore, that the bank could successfully plead payment of 
the cheque through a banker, and that payment through Effect of 
any banker satisfied the requirements of the crossing, crost^ng. 

This would not be so held now. Very soon after 
this decision the first Crossed Cheques Act was passed. 
An amending Act followed soon afterwards in conse- 
quence of the decision of a court of law that a crossing 
w.as not an integral part of a cheque. The Act declared 
that a crossing should be held to be a material part of a 
cheque, and made it unlawful to obliterate or add to a 
crossing except in the authorised ways. This Act first 
gave validity to the special crossing. 

These statutes were soon subjected to the critical 
examination of the Court of Appeal. This occurred in 
the case of Smith v. Union Bank of London, The facts 1876, 
were very simple. Mills and others owed Smith £21 9s., ^ Q-^-^- ^^• 
and gave him a cheque for that amount, payable to his 
order, upon the Union Bank of London. Smith indorsed 
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Chap. XI [. his name on the cheque, and crossed it with the name 
of his bankers, i.e., London and County Banking Co.; 
in this state the cheque was stolen, and eventually passed 
for full value to C. C paid it into his account with the 
London and Westminster Bank, who obtained payment 
of it from the Union Bank. The Union Bank thus paid in 
contravention of the crossing ; but they paid it to C, who 
by negotiation of the cheque had become the true owner. 
The man from whom the cheque had been stolen — 

Negotiability Smith — ^then brought an action against the paying bank. 

by special ^^ It was held that he could not recover, as, owing to the 

crossing. quality of negotiability and the fact that C had got the 
cheque honestly, title in the cheque had passed to C; 
and, having no title to the cheque. Smith had no title to 
its proceeds. The principle of the decision has never 
been questioned. It is an excellent illustration of the 
nature of negotiable instruments. 

It is easy to see the difficulty that confronted the 
court when first asked to decide upon the legal effect of 
special crossings, for, if special crossings were to be 
strictly observed, the cheque should not be expected to 
be presentable through any banker, be he the banker of 
the payee or of any subsequent holder; and if a subse- 
quent holder could not get payment through his bank, 
must it not have been intended to limit transfer. Yet 
the Act had not in express terms interfered with the 
doctrine of negotiability (an attribute stronger than mere 
transferability), and the decision shows how firmly es- 
tablished the doctrine is, seeing that the Courts continued 
to recognise it as a governing characteristic in a cheque, 
even after the special crossing had been authorised and 
made an integral part of the cheque by Act of Parlia- 
ment. 

In their judgments in this case, however, the judges 
made it clear that the bank had done wrong in paying 
in contravention of the special crossing. The decision 
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shows (and it is in harmony with other decisions) that Chap. XII. 



a special crossing, whether it be placed there by the 
drawer of the cheque or afterwards by a holder (in an 
authorised manner) becomes a part of the customer's 
mandate to his banker, which the banker can only neglect 
at his own risk. Indeed, in this very case, the drawer of 
the cheque might have inquired into the manner of pay- 
ment and repudiated payment of it against his account, 
by reason of his banker's negligence; really it was the 
case here that the bank could have been made liable at 
the suit of the drawer (if he could show damage), but he 
was bound to pay his own cheque to the bona fide holder 
for value, and the bank had done that for him. The bank 
had the luck to have paid to the agent for collection of 
a bona fide holder for value and to be sued by one who, 
having lost all his rights, was not damnified in any way 
by the action of the bank. 

After this decision a further Crossed Cheques Act Not negoti- 
was passed, introducing the not negotiable crossing. Any fntroducea!^*^ 
cheque may now be crossed not negotiable in addition to 
either a general or a special crossing. The effect is to 
destroy negotiability, and if it is intended that the payee 
shall have the cheque collected at once, and that it shall 
not go into circulation, it is a wise precaution for any 
drawer to take, or any holder, for holders are entitled to 
add this crossing. It does not render the cheque not 
transferable ; the cheque remains transferable, but only See arue, p. 
to the same extent as any other transferable chose in 
action, so that, a thief exchanging it for value to an 
honest man, can give him no title. Soon after the not- 
negotiable crossing was introduced, the law with regard 
to cheques was codified in the Bills of Exchange Act. 

Before referring to the exact terms of the sections 
at present in force, however, I should point out that in 
New South Wales the history of crossed cheques was 
somewhat different. We had here, instead of a series of 
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Chap. XII. Crossed Cheques Acts, only one Act. It was passed in 
1857, and seems to have been equivalent only to the first 
Act passed in England; it did not recognise either the 
special or the not-negotiable crossing, and so the matter 
remained until the passing of the Bills of Exchange Act 
in 1887. 

I have mentioned the Crossed Cheques Acts were 
repealed and consolidated in the crossed cheques sections 
of the Bills of Exchange Act, where they form a group 
of seven sections. They are almost the same in Australia 
77-83 iQ Vic. a^ in England, and are the sections Nos. 76 to 82, 
inclusive. The law is therefore now the same here as in 
England. 
See infra These sections are briefly as follows : — 

Sec. 76 defines general and special crossing. 

Sec. 77 says (1) a cheque may be crossed generally 
or specially by the drawer ; and in succeeding subsections 
lays down the manner in which it may be crossed or 
further crossed after issue. 

Sec. 78 enacts that the crossing is a material part of 
the cheque. 

Sec. 79 sets out the duties of the paying banker. 

Sec. 80 gives a measure of protection to the paying- 
banker and to the drawer of crossed cheques duly paid. 

Sec. 81 provides that a person taking a cheque with 
a not negotiable crossing shall not have, and shall not be 
capable of giving, a better title to the cheque than that 
which the person from whom he got it had. 

Sec. 82 provides for the protection of the collecting 
banker in certain cases. 

Next chapter deals with the position of the collecting 
banker, and we may leave him on one side for the present. 
Referring now more particularly to such of these sections 
as directly affect the paying banker, attention should 
first be directed to the definitions of crossings. The sec- 
tion is as follows : — 
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Section 76 (1) Where a cheque bears across its face Chap. XII. 
an addition of: (a) the words **and company"* or any (General and 
abbreviation thereof between two parallel transverse special 
lines, either with or without the words **not negotiable"; defined, 
or (&) two parallel transverse lines simply either with 
or without the words **not negotiable"; that addition 
constitutes a crossing, and the cheque is crossed gener- 
ally. (2) Where a cheque bears across its face an ad- 
dition of the name of a banker, either with or without 
the words **not negotiable," that addition constitutes a 
crossing, and the cheque is crossed specially and to that 
banker.t 

* In New South Wales, Queensland, and New Zealand, the 
word ''bank'* may be used instead of ''and company." In 
Tasmania the word ''bank" should be used instead of "and com- 
pany.". But throughout Australia and New Zealand, the crossing 
may be by parallel transverse lines simply, without need for any 
words. 

fin addition, in Queensland there is special provision for 
crossing by writing in the word "credit," or any abbreviation 
thereof, followed by the name of some individual or firm, either 
with or without the words "not negotiable"; and if this be done, 
the cheque is crossed specially to that individual or firm. But 
where such a crossing is made, and the cheque also bears across its 
face the name of a bank, the cheque is, as regards the duties of 
the bank on which it is drawn, a cheque crossed specially to the 
bank whose name it so bears across its face. 

There are in Queensland necessary consequential alterations 
providing for this crossing in sections 78, 80, 81 [sections 77, 79, 
80, N.S.W. and England], and further there is the proviso which 
gives this crossing its special value, viz. ; 

Where a bank receiving payment of a cheque crossed specially 
to an individual or firm pays the amount thereof otherwise than to 
the credit of such individual or firm, such bank is liable to such 
individual or firm for any loss he or they may sustain owing to 
the amount having been so paid. (Section 80 (3), Q.) See post, 
collecting bank, p. 175. 

Otherwise the slight divergencies that exist between correspond- 
ing sections of the crossed cheques part of the Act in the various 
States are matters of language rather than substance. 
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Chap. XII. The principal matters to notice are : — That a cross- 

ing must be across the cheque; writing on lines horizon- 
tally along the cheque cannot make a crossing, and a 
cross drawn on the face of a cheque is not a crossing; 
and that there are really four authorised crossings, viz. : 
(1) General crossing simply: (2) general crossing not 
negotiable; (3) special crossing simply ; (4) special cross- 
ing not negotiable. 

Crossing by Section 77 shows in what ways crossings or additions 

after Usue! ^^ thereto may be made under the authority of the Act. In 

the first place, the drawer may issue his cheque crossed 

generally or specially. 

It may be noticed that the Act does not expressly 
empower the drawer to issue a cheque crossed *'not nego- 
tiable,'' though this is constantly done. If, however, 
the payee is content with such a cheque, it does not seem 
to be objectionable. 

If the cheque is issued uncrossed, the holder may 
cross it generally or specially ; or if it is crossed generally 
when it reaches a holder, he may cross it specially, and 
in the case of any crossing, the holder may add **not 
u -sec. (o negotiable." Then in the fifth subsection it is provided 
that where a cheque is crossed specially, the banker to 
whom it is crossed may again cross it specially to another 
Sub-sec. (6) banker for collection. And in the sixth, where an un- 
crossed cheque or a cheque crossed generally is sent to 
a banker for collection, he may cross it specially to him- 
self. 

These last two subsections have an important bearing 
on everyday practice. The sixth subsection, you will 
notice, refers to cheques sent to a banker for collection, 
and authorises him to cross them specially to himself in 
certain cases, viz., where they are uncrossed cheques or 
cheques crossed generally (but not when they are already 
specially crossed). This power, therefore, is not one 
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which applies to the cheques which are brought in by Chap. xil. 
other banks through the exchanges, and which you are 
perhaps asked to collect through your branches, for these 
cheques are always already specially crossed. Again, 
reverting to the fifth subsection, if you will follow the 
wording of it, you will see that, when a collecting bank 
sends on a cheque for collection to another collecting 
bank, the second special crossing is authorised to be 
added by the bank which sends the cheque on, and there 
is no authority for the agent bank to add a special cross- 
ing. These matters are of importance with regard to 
the 79th section. (See below.) 

Section 78, as I pointed out shortly, enacts that an CrossinK a 
authorised crossing is a material part of the cheque, and ofVcheque*'^ 
makes it unlawful to obliterate or to add to or alter the 
crossing except in the authorised ways. This section 
was rendered necessary by a case which decided that the 
crossing was not part of the cheque itself, but only a 
memorandum. To fraudulently alter or obliterate a 
crossing would, therefore, amount to forgery ; the paying 
banker, however, is protected if without negligence he 
pays in accordance with the ostensible crossing. 

Section 79 is the section which expressly declares the Duties of 
duties of the paying banker. It is complicated and badly cross^ ^ ^^ 
expressed. It provides, firstly, that if a cheque is crossed cheques, 
specially to more than one banker, except when crossed 
to an agent for collection being a banker, the banker on 
whom it is drawn shall refuse payment. 

From what has gone before, you of course recognise 
that the bank's own name stamped by rubber stamps 
upon the face of cheques going through its exchanges are 
special crossings. And this provision therefore means 
that if there are two different names of banks on any 
cheque when presented, the paying bank should refuse 
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Chap. XII. payment unless the one bank is agent for collection for 
the other.* 

The question is raised in the Journal of the Institute 
of Bankers of N.S.W. of March 31st, 1905, page 108, 
where a question is asked upon this section; and, as it 
appears to me, correctly answered, that the paying bank 
would be justified in requiring satisfactory assurance 
that the cheque (bearing two special crossings) was in 
the hands of the presenting bank for collection on account 
of the other. 

P* If you refer back to the subsections 5 and 6 of section 

77, you will see that if banks would keep exactly within 
the authority of the statute, that bank which sends cheques 
through another for collection from a third or paying bank 
should itself do the special crossing to the collecting bank, t 
If such a practice were adopted, it could easily be done 
so that agency for collection appeared plainly upon the 
cheque. The paying banker would then pay with perfect 
safety, whereas he now usually works upon an assump- 
tion. It is quite likely that in some case the assumption 
may be without justification, and the paying banker will 
then be hit. On the other hand, it may be that such a 
procedure would be more cumbrous than the present, and 

*L remember pointing out this law in a lecture, and afterwards 
the chairman very wisely told those present that the safest course 
was to assume that the one bank always was agent for the other for 
collection, unless the stamps on the face of the cheque should show 
some unusual course or peculiarity. He was undoubtedly right, and 
did not want his clerks to return to their offices next morning and 
alter the practice by promptly returning a large number of cheques. 
And those readers who are junior clerks should know that any plain 
bald statement of law found in text books or elsewhere is not to be acted 
upon against some regular practice of your bank the next day. You 
learn law to appreciate the reasons which lead to the routine work in 
banking taking the form it does, and to make yourselves more com- 
petent in case of emergency. 

tThis, I think, is in Sydney done by the inward exchange clerk of 
the collecting bank. 
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not worth while. That is a matter of policy for each Chap XIL 



bank. From the text-books, I imagine that in England 
the practice as to crossing does conform more closely to 
the Act than here, and I find Mr. Allard, the secretary 
of the Institute of Bankers of N.S.W., takes the same 
view. 

The second portion of this section, 79, provides that 
if a cheque which is so crossed be nevertheless paid, or 
a cheque crossed generally be paid otherwise than to a 
banker, or a cheque crossed specially otherwise than to 
the banker to whom it is crossed or his agent for collec- 
tion being a banker, then the paying banker shaill be 
liable to the true owner of the cheque for any loss he 
may sustain owing to the cheque having been so paid. 
This section gives the true owner a remedy (which he 
probably would have had without it by mere operation 
of law). It therefore shows that the paying banker is 
liable, if he neglect the crossing, to be hit at from two 
quarters — ^viz., the true owner and the drawer. For it 
has already been shown that the authorised crossings on 
a cheque are incorporated with it, and become a part of 
the drawer's mandate or order to his banker, and such 
drawer could repudiate a debit to his account not war- 
ranted by his cheques. 

The liability to the true owner may be illustrated in i Q.B.D., 31. 
this way. Take the case of Smith v. the Union Bank of ^'*^''"- 
London, already dealt with. Suppose exactly the same 
facts occurred to-day, with the addition that Smith, while 
he was lawful owner of the cheque, had added the words 
''not negotiable"; then, in spite of the theft and subse- 
quent transfer of the cheque. Smith would have remained 
the true owner, and if he sustained loss by reason of 
its irregular payment, could successfully sue the bank 
under this section, 79. 
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Chap. XII I have dealt with this point at some length. My 

Cf. Chalmers ^^^^^® °^^^ ^^ **^*^ ^^^^ ^^ ^^ notes in Chalmers on 
p. 258. those sections are misleading.* 

*It is owed to the great authority of Mr. Chalmers to explain this. 

In the note to section 76 Chalmers says of Smith v. Union 
Banlc: ''The Court held the true owner had no remedy against the 
paying bankers, because the negotiability of the cheque was not 
affected by the crossing. ' ' Now this is hardly so ; the Court really 
held that the true owner was he to whom the stolen cheque had 
been duly negotiated (and that man had obtained payment). Where 
the note in Chalmers is misleading is in the loose use of the words 
**true owner'* ; if you substitute in their place the words payee 
from whom the cheque had been stolen in the sentence quoted, it 
would -not be amiss. 

Again, the last three lines of the note to section 79: **If the 
cheque had been payable to bearer or had been indorsed in blank 
by the payee before it was stolen, there would be no remedy apart 
from this section" is all doubtful law, and might as well be 
excised. The real remedy lies in the use of section 77, under which 
the holder may add to the crossing the words *'not negotiable," 
thereby fixing himself as true owner, beyond the possibility of 
losing his title through dishonesty of others and the exigencies of 
negotiation, as happened in the case of the plaintiff in Smith v. 
Union Banlc. 

And section 79 does not give a remedy in the case of cheques 
payable to bearer, or which have been indorsed in blank, and have 
been subsequently stolen and dealt with, except to the '*true 
owner, " in a strict sense of that phrase. And although the section 
purports to give a remedy to the true owner, it is probable that 
he had such remedy by the ordinary operation of law, and the 
contrary was never decided. It is thus too much to say that "there 
would be no remedy apart from this section." 

But in his footnote Chalmers goes further by adding ''unless 
the cheque was crossed not negotiable, ' ' thus implying that in such 
cases the true owner would have a remedy apart from the section. 
That is not all, however, for that reading makes his view appear 
to be that the term "true owner" in the section, and to whom the 
supposed wider remedy of the statute is given, is used in the same 
wide sense in which he uses the phrase in the note to section 76 
already referred to. The matter is more fully discussed in Paget 's 
Law of Banking, pages 105, 106, and 107, in Watson on Cheques, 
introduction, pages xii. and xiii., whence these views have been 
mainly derived. 
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The banker's duty as laid down in the parts of the Chap. Xll. 
section I have dealt with is qualified by a proviso that T 

if a cheque when presented does not appear to have had 
a crossing which has been obliterated or improperly 
altered or added to, and the banker pays without negli- 
gence and in good faith, the payment shall not be ques- 
tioned by reason of the true crossing not having been 
complied with. 

The 80th section is designed to give the banker who Protection to 
complies with the requirements of a crossing an adequate ^p^wer whlre 
protection in return for his liabilities. It is really . not cheque is 
much more than the converse of the proviso to section 79 ^^^^^ 
just referred to. It also protects the drawer. The 
effect of the section is that, where a bank pays a crossed 
cheque in good faith and without negligence, and in 
accordance with the crossing, the bank shall be placed 
in the same position and have the same rights as if pay- 
ment of the cheque had been made to the true owner: 
the drawer gets the same benefit. 

Really, the banker who takes care to pay his crossed 
cheques only in accordance with the crossings is pretty 
safe, and the protection of this section is seldom, if ever, 
required. 

On the point where protection is most needed, the Protection of 
paying bank has a more useful protection in section 60, '^^ 
which allows a bank, provided it be in good faith and 
in the ordinary course of business, to pay order cheques, 
upon indorsements which purport to be correct, even 
though they have Jbeen made without authority or even 
forged. This, however, is a general section including 
both crossed and uncrossed order cheques, and in fact 
any bill of exchange drawn on a banker, payable to order 
on demand. 

While referring to section 60, there is another point 
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Chap. XII worth mentioning from the point of view of the paying 
bank. The recent Gordon decisions dealt with the posi- 
tion of the collecting bank, and are reviewed in the next 
chapter. From one aspect of these cases it appears that 
in event of the collecting bank being liable to the true 
owner of cheques that have been deposited upon a forged 
indorsement, it may, nevertheless, as paying bank, escape 
liability by force of section 60, in the case of those cheques 
which are drawn upon itself; for in the case of those 
cheques it is also the paying banker. And, if the paying 
banker is to go scot free, that is incompatible with mak- 
ing him liable in another capacity. I must confess that 
to me the decision does not seem reasonable, and a dis- 
tinction seems clear between the functions and consequent 
liabilities of the same bank when paying and when col- 
Of. po8t, pp. lecting. What I have stated, however, appears to have 
194-197. been decided by the Court of Appeal, and may be useful 
to the large banks, who receive many cheques drawn on 
themselves. 

So far I have dealt only with the ordinary cases. 
It is the case, however, that sometimes one meets in prac- 
tice unusual crossings which are not authorised by the 
Act. Of such a kind is a crossing **for the account of 
, John Jones,*' or "account payee." 

It may be asked whether the paying bank is bound 
to see that the right account has been credited by de- 
manding of the bank presenting the cheque an indorse- 
ment to that effect. It does not appear that this course 
is necessary. Applying the reasoning which was used in 
Ante, pp. Bellamy v. Marjoribanks and Smith v. Union Bank, it 
i53, 156. would seem that the drawer of the cheque has issued a 
legal document, a cheque, which can be negotiated and 
transferred from party to party indefinitely until no one 
can tell from what quarter it may be presented. Upon 
it is a crossing unknown to the law. If the crossing 
does not effectually prevent the negotiation or transfer 
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of the cheque, the paying bank ought not to be limited Cuap. XII. 
from paying it through ordinary business channels — 
except, of course, that the special crossing, which has 
statutory sanction, must be complied with. 

The better opinion seems to be that, if the courts of Crossing a/c. 
law gave any effect to such a crossing, it would be to ]^*^®®Jg*"59 
regard it as a memorandum directed to the bank with and post p. 
whom the cheque was deposited for collection, and calcu- 
lated to put such bank on guard. In Queensland there 
is a section which does give such effect to these crossings. 

With regard to all irregular instruments in the 
nature of cheques or bills, it is worth remembering that 
if they are not contemplated by the Bills of Exchange 
Act th^re can be no statutory duty nor statutory protec- 
tion in respect of them ; and, with regard to fulfilment of 
the contract" between bank and customer, the ordinary 
banking contract does not entitle the customer to draw, 
nor require the bank to pay, anything but usual and 
regular documents. If a customer persist in drawing 
instruments with unusual terms or conditions in them, 
the bank can refuse to comply with such conditions; of 
course, any answer should be carefully worded, so as 
not to injure credit; and if irregular or unusual orders 
drawn by a customer have been paid, and a course of 
dealing thereby established, it would be very unwise to 
act otherwise without first communicating with him. 
This applies equally to irregularities in crossings or in 
the body of the instrument. 

To settle any point, in relation to the liability of a 
bank in respect of crossed cheque, which arises upon the 
meaning of the Bills of Exchange Act, there are two 
important rules which should be borne in mind. 

They are: — (1) When an Act speaks of a banker, 
it ordinarily means a banker acting in his capacity as 
such in correlation with a customer; of course, transac- 
tions which are purely in respect of bank premises, or 
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Chap. XII. purely between a banker and his staff or his branch offices, 
are not in this sense of the word dealings of a banker, 
(2) All the statutory provisions of the crossed cheques 
sections for the protection of the banker are designed to 
counteract some risk imposed on the banker for the benefit 
of customers by those sections. These two canons of 
construction are very much relied upon by Mr. Arthur 
Cohen, K.C., and Sir John Paget in lectures and opinions 
on banking. But the latter purports to think these 
canons somewhat at a discount since the decision in the 
Gordon cases. Though the second appears to have been 
expressly made use of in the Court of Appeal. The 
application of these rules can be made to appear more 
clearly in relation to the protection to the collecting 
banker. 

As to the more general duties of the paying bank, 
see ante, Cap. XI., and the grounds for refusal of a 
cheque, p. 148. 



CHAPTER XIII. 
CROSSED CHEQUES— THE COLLECTING BANK. 

We oome now to a consideration of the 82nd section Chap. XIII. 
of the Bills of Exchange Act. Of all the crossed cheques 
sections of the Act, this is the one which affords some 
measure of protection to the collecting bank. 

In the first place, it will be well to point out what 
it is from which the bank requires protection. In what 
way is the collecting bank in any danger or need of pro- 
tection, provided it does its work properly for its own 
customers who lodge cheques ? The answer to that ques- 
tion is : The bank is liable to an action at law to recover 
the value of the cheques at the suit of their true owner, 
supposing them to have been deposited by one who was 
not the true owner. Usually, of course, the customer 
who deposits cheques is the true owner, but sometimes, 
by accident or by design, the customer who deposits 
cheques has a flaw in his title to them or no title at all, 
and the bank, in obtaining the proceeds and placing them 
at the disposal of such a depositor, is dealing with such 
cheques in a manner inconsistent with the rights of the 
true owner. This is an act of conversion on the part of 
the bank. The depositing of such cheques for his own 
credit is also conversion on the part of the depositor, but 
the true owner generally prefers to sue the bank. No 
doubt the depositor is more directly guilty than the 
bank, which is usually morally innocent and very much 
in the position of an agent; the bank, however, is more 
than a mere agent; it does not carry the cheque to the 

169 
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Chap. XIII. paying bank and then carry the actual cash proceeds to 
its customer and hand them over as a servant would. 
What the bank does is to receive the proceeds (or credit 
for them) through its exchanges and to credit the cus- 
tomer in account, using the proceeds to swell its own 
funds, which it manages as it pleases. But it does not 
matter much from what point of view or in what lan- 
guage the conduct of the banking operation of collection 
is described, for it is now wellnsettled law that in such 
cases there may be conversion by the bank. 

The preceding paragraph must not be taken to con- 
vey that a bank cannot be a mere ** agent for collection"; 
transactions are often carried out in such a way as to 
make the bank an agent for collection simply, in the sense 
in which that phrase is used to test rights under the Act. 
Chattel There is another anomaly which deserves explana- 

chequea. ^ ^ion. A chequc is a chose in action, and it is anomalous 
that anyone can be guilty of conversion of a chose in 
action ; but a cheque may be regarded as made up of two 
parts, a chattel part and a chose in action. The real 
value of the cheque is the chose in action — the right to 
receive payment of the sum of money for which it is 
drawn. If a person is sued for conversion of a cheque, 
it must be for the chattel part — ^the mere written in- 
strument — ^but the law will not allow him to purge his 
conversion by handing back the spent document or prov- 
ing that it is now valueless ; the law will find him liable 
for damages for his act of conversion, and apply as the 
measure of damages the value received upon the cheque. 
All this is a little roundabout and curious, but it has 
ir^no A /. ^ become the law, and in the language of Lord Lindley in 

1903, A.O. at It 1 . i» n 1 i« 1 1 

p. 247, and cf. the Gordon cases, a long series of well-established 
^^V:^ ^'^' authorities, which cannot, I apprehend, be now ques- 
Lacavev. tioned, establishes the liability of the bank beyond all 
gtn„*aiB. dispute." 

When such actions are brought against a bank, the 
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plaintiff iisually inserts in his statement of claim or Chap. Xlll. 
declaration, not only a count for conversion, but also a 
count for *' money had and received to the use of the 
plaintiff," so as to include instances, if any, where the 
bank has obtained money for cheques which were the 
plaintiff's property, even though the facts may not 
amount to conversion. 

It must n6ver be forgotten that any defect of title, 
however great, is cured by the honest negotiation of a 
negotiable cheque. And therefore, if one acquires nego- 
tiable cheques honestly, giving value for them, there 
can be no conversion in that; on this ground the banks 
were, in case of such cheques, successful in the Gordon 
cases. 

Coming now to the language of the section, it is as Protection to 
follows: — Section 82: ''Where a hanker in good /a^'^/i banker."^ 
and without negligence receives payment for a customer 
of a cheque crossed generally or specially to himself, 
and the customer has no title or a defective title thereto, 
the hanker shall not incur any liahility to the true owner 
of the cheque hy reason only of having received such 
payment,'' 

On the face of it, this section is clear and well ex- 
pressed; one could not suppose there would be much 
doubt as to its meaning, or that it would not be easy in 
most cases to say at once whether a particular case was 
within its protection or not. 

In the multiplicity of banking transactions, how- 
ever, and the putting through of millions of cheques, a 
great many cases have arisen in which the chief question 
has been the meaning or application of this section. 

The result is that among all the English statutes 
this is one of the most litigated of sections. 

I propose now to go through the section, pointing 
out those parts or phrases in it that have been explained 
in courts of law. 



T.LR.. 322. 
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Chap. Xiri. Where a Banker, — At the conclusion of Chapter 

'■ XII. it was pointed out that the word ** banker *' in these 
sections means banker in correlation to a customer — a 
banker acting as such in ordinary banking business. 
Upon this principle, a banker, when acting outside the 
ordinary scope of banking business, would not be allowed 
to claim the benefit of this section. This is illustrated 

1IH88,^4 ^^^ in Gillespie v. International Bank of London. The 
plaintiff in this action was the trustee for the creditors 
of a swindler, T. T had purported to sell cattle, to which 
he had no right, in London, and received therefor cheques 
for £283. Apparently he was working in conjunction 
with a cousin in Hamburg, to whom he sent these cheques. 
They were indorsed by T, then by T and Co., and reached 
the International Bank, London, for collection from a 
German bank in Hamburg ; they were presented and dis- 
honoured, answer *' payment stopped" (the respective 
drawers having meanwhile discovered fraud) ; the Inter- 
national Bank thereupon had the cheques protested and 
noted and returned to their principal in Hamburg. Up 
to this point the ordinary course of business had been 
followed. Following upon this, a man named Oppen- 
heimer wrote to the International Bank and stated he 
was solicitor to T and Co., that his clients had got the 
cheques for value, and would the bank collect the 
amounts? This the bank undertook to do, requesting 
that previous indorsements should be cancelled and the 
cheques indorsed to itself, which was done. By the aid 
of their solicitors in London the Bank collected the 
cheques, and transmitted proceeds to Oppenheimer. 
Gillespie then sued the bank. Particulars of the case 
and the facts are not fully and clearly reported; at the 
trial, however, the bank relied upon one defence only — 
namely, that it was entitled to the protection of the 82nd 
section. This was refused on the ground that the trans- 
action was outside the scope of ordinary banking busi- 
ness in London, evidence to that effect having been given. 
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In Good Faith. — There do not appear to be any Uhap. XIII. 
reported cases where a banker was refused protection 
for lack of good faith. 

And Without Negligence, — This expression has re- 
ceived careful examination in two important eases. 
Ordinarily a bank's duty or neglect of duty is towards 
its customer, with whom it is in contractual relationship. 
But the negligence contemplated in this section must 
mean the neglect of such reasonable precautions as ought 
to be taken with reference to the interests of the true 
owner — ^not of the customer who purports to have the 
authority (to lodge the cheques), but of the principal, 
whose authority he purports to have — the section being 
framed wholly with reference to the liability <»f tlie 
banker to the true owner of the cheques, and not with 
reference to his liability to his customer. This explana- 
tion was first given by Lord Denmai^ in Bissell v. Fox, Iflo'^/cf l t ' 
and adopted in the Court of Appeal. In that case the 663). 
Bank collected six other bank cheques drawn in favour 
of Bissell. S, who was a commercial traveller for Bissell^ 
received these cheques without authority, and without 
authority indorsed them ''Bissell pp S," and pafd them 
in to his own account with Fox (the banker). All Fox's 
staff knew that S was a commercial traveller, but did not 
know of any authority on his part to indorse for Bissell. 
Under these circumstances, it was held the bank was 
negligent and without protection. 

A similar case turning upon the absence of authoritv 1900, 16 

* T 1 R 236 • 

to indorse was Hannan's Lake View Central, Ltd., v. scom/cas. ' 
Aimstrong and Co. Armstrong and Co. were a private l^^- 
bank in London, and were bankers for one Montgomery, Ante, p 77. 
the secretary of Hannan's Company. Montgomery de- 
posited for credit of his account, and Armstrong and Co. 
received, a cheque for £542 drawn in favour of Hannan's 
company or order, and crossed generally ; the cheque was 
indorsed by Montgomery as follows: ''Hannan's Lake 
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Chap. XIII. View Central, Ltd. — Montgomery, Secretary"; it was 
really the property of Hannan's Lake View Central, 
Ltd., and was misappropriated by Montgomery. The 
bank made no inquiry, but collected the cheque, and in 
due course made the proceeds available to their customer. 
The fact was that the secretary had only an authority 
to indorse of the most limited nature, if any. He had 
been permitted to indorse cheques received by the com- 
pany to secure their collection through the company's 
own bank ; beyond this fact no authority in him could be 
discovered. 

It was held, as in Bissell v. Fox, that the bank were 
negligent with regard to the interests of the true owner, 
and had lost the protection of section 82. In finding the 
bank to be negligent, the following facts were relied 
upon: (1) Large amount of the cheque; (2) the cheque 
on the face of it belonged to Hannan's company; (3) 
defendant bank already knew Montgomery was a paid 
servant of the company; (4) and knew also that Han- 
nan's company had a bank account of its own; (5) no 
previous similar transaction had been undertaken for 
this customer; (6) such a transaction could not be usual 
between a company and its secretary; (7) the banl^ knew 
that Montgomery was paid his salary by the company's 
cheque. 

Of course these two cases are consistent ivith and 
were in part determined by the law, expressed in another 
section of the Bills of Exchange Act, that an indorse- 
Sec 2^. ment **per pro" operates as notice that the agent has 

but a limited authority to sign, and the principal is only 
bound by such an indorsement if the agent in so signing 
was acting within the actual limits of his authority. 

Another illustration of negligence will occur where 
the collecting banker takes a cheque requiring indorse- 
ment, which has been indorsed, but upon examination 
the indorsement turns out not to correspond with the 
name of payee. 
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The London and South-Western Bank collected a Chap XT II. 



document, the indorsement on which was T. Bavins, Bavins, jun. 
Trench and Sims, but the payee was T. Bavins, jun. and *"^ f^^^^ ^i 

^. , . . 1 -I 1 , T ' -i London and 

Sims; the writing was so bad that the discrepancy might s.w. Bank, 
easily escape notice, and the mistake was one which could 27o^at ^272 
easily occur in the hurry of business, and the Judge of note, 
first instance thought there was no negligence, but upon 
appeal three Judges agreed that this amounted to negli- 
gence. Such a case seems hard for the bank, and is 
clearly not far from the line. 

A still further class of cases where neerligence may 
be found in the conduct of the collecting bank is in 
reference to cheques crossed **a/c Payee." In the pre- "^/c P»y®e." 
vious chapter I expressed the opinion that this crossing 
does not bind the paying bank, but operates as a 
notice to the collecting bank* ; if this be so, it might be 
negligent for a bank to receive such a cheque for collec- 
tion for someone other than the payee without first 

satisfying itself by inquiry of the good title of the QW-i «»»^«. 
J ., pp. 159, 166, 

depositor. i§7. 

In all these instances under the head of negligence 
you will notice that the responsibility is thrown, in the 
first instance, upon the clerk receiving any such cheque — 
that is, usually upon the receiving tellers. 

If receiving tellers would keep their banks free from 
liability in this respect, it is necessary for them to ob- 
serve that degree of care indicated by the foregoing cases. 
On the other hand, as Sir John Paget points out, there 
is the difficulty that you cannot afford to show suspicion 
of your own customers. In a case of strong suspicion, 
no bank stamp should be placed upon the cheque till 
your course of conduct is decided upon. 

* Since going to press this view has been expressed judicially 
in England, per Channell, J., Sevan v. Capital and Counties Banlc, 
23 T.L.B. p. 66. 
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Chap. XIII. 

What 
constitutes 
a customer ? 

1897, 1 Q.B. 
148. 



1901, A.C. 
414. 



Receives Payment for a Customer, — This phrase 
covers two points: (1) Who is a customer? (2) What is 
receiving payment for a customer? (1) As to the term 
''customer.'' In the case Lacave v. Credit Lyonnais, 
the Credit Lyonnais, a French bank doinj^ business in 
London, had collected in London a cheque for £600, the 
property of Lacave and Co., and were liable to Lacave 
and Co., unless they had the protection of section 82 ; to 
come under that section it was necessary for them to show 
that one Ponce, who had left the cheque for collection 
with their Paris office, was a customer. 

It was contended that the section could not be taken 
to limit the protection to the case of the cheque being 
collected for a customer in the ordinary sense— that is, a 
person who kept an account at the bank — but that it must 
be used in a larger sense of the word, so as to include 
anyone who comes to the bank with a cheque and asks it 
to collect that cheque for him. It was admitted that 
unless the word had that larger meaning, Ponce could 
not be brought within the definition of customer. The 
Judge was clearly of opinion that Ponce was not a cus- 
tomer; he thought the Act meant what it said, and that 
for obvious reasons protection is only given to a bank 
which does collect for a customer in the real sense, if he 
is a person who has an account at the bank, at all 
events if he is a person whose relations are much nearer 
and closer than were those of Ponce in this case. 

This question, what constitutes a man a customer 
of a bank, was further elucidated by the decision in the 
case Oreat Western Railway Company v. the London 
and County Bank by a decision of the House of Lords. 
The man whose status was reviewed in that case, 
Huggins, had obtained by false pretences (of which 
he had been convicted), or by larceny, a cheque intended 
for the benefit of his employers. He therefore had no 
title or a defective title to the cheque ; and it was crossed 
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^'not negotiable." Huggins took this cheque to a branch Chap. X III. 
of the defendant bank ; at his request the bank paid £25 
to credit of the Wantage Rural District Council, and 
the balance of the cheque, £117 10s., to himself in cash 
across the counter. The branch subsequently collected 
the cheque through its head office in London. For 
twenty years this branch bank had at intervals cashed 
cheques for Huggins in the same way, generally and per- 
haps always giving him in cash part of the proceeds, and 
crediting in part, at his order, the balance to a current 
account, such as that of the Wantage Rural District 
Council. 

The House of Lords held that Huggins was not a 
customer. 

Upon this point the following paragraphs are ex- 
tracted from the judgments delivered : — 

Lord Davey said: **I do not think the relation of 
customer and banker was ever established between him 
and the respondents. It is true that there is no definition 
of customer in the Act, but it is a well-known expression, 
and I think that there must be some sort of account, 
either a deposit or current account, or similar relation, 
to make a man a customer of a banker. On the facts 
proved in this case, I do not think the respondents (i.e., 
the bank) undertook any duty towards Huggins. They 
took the cheque he offered in payment of a sum to be 
placed to the credit of their customers and gave him the 
change, or in some cases, though it is not proved, they may 
have bought his cheque, possibly for their own conveni- 
ence in remitting to head office. But this will not, in 
my opinion, prove that Huggins was a customer, or that 
they undertook to collect the cheques on his behalf, so 
as to bring them within the protection of section 82.*' 

Lord Brampton said: — ** Huggins had no banking 
account at all anywhere. It is not necessary to say that 
the keeping of an ordinary banking account is essential 



n 
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Chap. XIJl. to constitute a person a customer of a bank, for if it were 
shown that the cheques were habitually lodged with a 
bank for presentation on behalf of the person lodging 
them, and that when honoured the amount was credited 
and paid out to such person, whether with or without 
any profit to the bank for so presenting them, I would 
not say that such transactions might not constitute such 
a person a customer within the meaning of the 82nd sec- 
tion. But as between Huggins and the Wantage branch 
of respondent's bank the transactions amounted to* 
nothing of the sort. * ' 

Lord Lindley said: **I cannot think that Huggins 
was in any sense a customer of the bank; no doubt he 
was known at the bank as a person accustomed to come 
and get cheques cashed, but he had no account of any 
sort with the bank. Nothing was put to his debit or 
credit in any book or paper kept by the bank. ' ' 

So much for the word customer; you will notice 
that there is no peculiar definition of customer in the 
Bills of Exchange Act, and that the observations of the 
Judges are of a general character. 
Receiving (2) The case we have just been dealing with leads 

a^uTtomer^'^ to the second point covered in the sentence ** receives 
payment for a customer.'' For in this case the Court 
held that, independently of the question whether Huggins 
was a customer or not, the bank did not receive payment 
for him, but for itself. Of course, the facts showed the 
bank had become a holder of the cheque for value. The 
judgment, therefore, rested upon two legs, as it were, 
either of which alone was sufficient to remove whatever 
support the bank expected from section 82. 

But this point has been fatal to the collecting bank 
in cases of much wider application, and where the facts 
are nearer to everyday practice. The great example of 
this is in the Gordon eases. These were the cases of 
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Gordon v. Capital and Counties Bank and Gordon Chap XIII. 
V. London City and Midland Bank, They were cases ,902 j j^ g 
arising out of the frauds of one Jones, who was 242. 
a clerk of Gordon, •who traded as Gordon and Munro. }^^' ^^^• 
Jones had no authority to indorse for Gordon and Munro, 
but stole many cheques forwarded to Gordon and Munro, 
and where the form of the cheque rendered it necessary, 
forged the indorsement of the firm. These cheques he 
deposited to the credit of accounts of his own at branches 
of the two banks, who were the defendants. Unknown 
to his employer, he was carrying on a small business 
in Birmingham, and it was, or purported to be, in con- 
nection with this business that he kept these accounts 
with the defendant banks. Both banks acted in good 
faith and without negligence, and Jones was their custo- 
mer. The sole question with regard to the great And see next 
majority of the cheques was, Did the banks receive pay- 
ment for their customer? 

Now, in every case the cheques had been carried to 
Jones' credit immediately ui)on deposit, and in the case 
of each bank he had been allowed to use and had used 
this credit without being compelled to wait till the bank 
had received proceeds of the cheques. Sometimes he had 
put his own indorsement upon the cheques when paid in, 
though this could not have been necessary for purposes 
of collection. In the case of the London City and Mid- 
land Bank, Jones was allowed to draw against these 
cheques as soon as credited, and but for this arrange- 
ment his account would have been almost continuously 
in debit. In the case of the Capital and Counties Bank, 
no evidence was given of any such arrangement, but upon 
examination of the account it appeared that in several 
cases, on the same day on which cheques were paid in, 
Jones drew cheques against those deposited, to an amount 
which would not have been met but for the credit ob- 
tained in respect of the cheques paid in by him. 
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Chap. XIII. In both cases it was held, both in the Court of 

Appeal and in the House of Lords, that the bank did not 

receive payment of these cheques for a customer, but to 

some extent, perhaps chiefly, for itself, and therefore 

could derive no protection from section 82. It was 

thought by Judges in both Courts that to be within the 

section the banker should receive payment as a mere agent 

A question of f Qp collection. From reading all the judgments care- 
fact in each „ ,, . , . « r. • i 
case. fully? it appears to be a question of fact in each case 

whether the bank does receive payment for its customer 

Cf. posty 184» or not.* But there are passages in the judgments which 

I act 

are in very general terms, and which go to show that 
the crediting of cheques as cash is sufficient to disentitle 
the collecting bank to the protection of the statute ; thus, 
in the Court of Appeal the Master of the Rolls said: **If 
bankers deal with crossed cheques in the ordinary way 
in which bankers dealt with cheques before the legisla- 
tion as to crossed cheques, and in which they deal with 
cheques other than crossed cheques at the present time, 
namely, by treating them as cash and upon receipt of 
them at once crediting the customer with the amount of 
them in the ordinary way, instead of making themselves 
a mere conduit pipe for conveying the cheque to the 
bank on which it is drawn and receiving the money from 
that bank for their customer, I think they are collecting 

* Note. — This is well shown in a very recent case — though one no 
doubt in which the constitution and business of the bank was peculiar 
— where it was held that mere ledger entries did not constitute credit, 
and that where the customer was never allowed to draw against 
cheques paid in until cleared, nor credited with them in his pass-book 
until clearance, the bank was in the position of an agent for collection 
and enjoyed the protection of section 82 in spite of the fact that in the 
ledger credit entries were passed immediately upon deposit of the 
cheques. In this case the customer upon opening his account signed an 
application form which contained a notice that no bills would be dis- 
counted and that cheques would not be paid against until cleared. — 
1904 Decision of a single judge, Bigham, J., Ahrokerri {Atlantic) Mines, 
Ltd. V. Economic Bank, and cf. post, p. 184. 
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the money not merely for tneir customer, but chiefly for Chap. XIII. 

themselves, and therefore are not protected by section " 

82." And in the House of Lords, Lord Macnaghten 

said : * * It is well settled that if a banker before collection 

credits a customer with the face value of a cheque paid 

into his account, the banker becomes holder for value 

of the cheque. * ' And Lord Lindley : * * It must never be 

forgotten that the moment a bank places money to its 

customer's credit, the customer is entitled to draw upon 

it, unless something occurs to deprive him of that 

right/' 

Another feature of the judgment is the way in which Principle of 
it illustrates the principle referred to at the end of["^|^'®^" 
last chapter that the protection given by the crossed 
cheques sections is designed to compensate for the duties 
imposed by those sections and nothing more; thus the 
passage just quoted from the judgment of the Master of 
the Rolls is prefaced by the sentence, **The protection 
afforded by section 82 must be limited to that which is 
necessary for the performance of the duty which by the 
legislation as to crossed cheques was imposed on ban- 
kers.*' Then follows the passage already quoted, and 
the whole meets the approval of Lord Macnaghten in 
the House of Lords. 

The duty referred to is not laid upon bankers in 
express terms, but becomes a practical necessity by the 
law that crossed cheques can only be paid through ban- 
kers. This judgment is of great importance for us ; for 
in Australian banking it is, I believe, the universal prac- 
tice to credit cheques to depositor's account at once. 

In Paget 's work it is pointed out that at the date inconsistent 
of the Gordon decision (1902) the position adopted by bankers^ 
bankers who followed the system of crediting as cash 
involved various incongruities. 

**They claimed — 
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Chap. XIII. (1) That the crediting as cash constituted them 

holders for value, apart from the condition of 
the account; 

(2) That they were nevertheless within the pro- 
tection of section 82 with regard to crossed 
cheques so credited; 

(3) That they had the right to debit the custo- 
mer's account with the amount of a cheque 
so credited if dishonoured; 

(4) That they had the right, after so crediting a 
cheque, to return a cheque drawn against it 
by the customer with the answer, * Effects not 
cleared. ' 

And taken separately there was authority for each pro- 
position. ' ' 

Now, we know that in Australia the banks take up 
the positions (2), (3), and (4) described above. I do 
not know, however, of any reported case where a bank 
has taken in Australia the position (1) described above. 
Royal Bank In England prior to the Gordon cases, banks had done 
v^ To^tenlfam ^ ^^ actions in the law courts, and had established the 
1894, 2 Q.B. right to enforce payment from the drawer of such a 
cheque when dishonoured, in place of charging the 
Bx p. Rich- cheque back to the customer who paid it in, if that course 
Palm*er'^* seemed preferable; indeed, in a case where the amount 
1882, 19 Ch. of the returned cheque had been charged back to its cus- 
tomer, a bank nevertheless succeeded in an action against 
the drawer. 

It is only fair that banks should not in the same 
transaction be allowed to take up either the position of 
holder for value or of agent for collection at their choice 
as, after the event, may turn out to suit them best. 

Also it is clear that in the case of deposit of fraudu- 
lently-obtained cheques which are payable to bearer and 
See poHt, fully negotiable, it suits the bank very well to be holder 
^' for value, for then there is no question of conversion; 
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and this was illustrated with regard to some of the Chap. XIII. 
•cheques in the Gordon eases. " 

Now, it seems that the positions (2), (3), and (4) 
can consist together without violence, but it is certain 
that they cannot all three be consistent with position (1) ; 
and, in particular, that (2) the protection of section 82, 
and the right to refuse cheques prematurely drawn (un- 
less under an express arrangement) (4), cannot stand 
ivhere the bank has become holder for value. 

The proposition that the bank cannot be a collector 
for a customer and a holder for value at the same time 
is the principal feature of the Gordon cases ; the pro- CoroUary to 
position that it cannot treat a customer as not entitled ^°"^^" *^**®®' 
to draw, when it has given him credit for his deposit 
and thereby become a holder for value, seems a necessary 
corollary of the Gordon cases, and the matter is so treated 
and so decided in a South African case printed in * * The 
Journal of the Institute of Bankers of New South 
Wales," April, 1905. That decision seems a necessary 
one upon authority, and the same result might be reached 
in any country under similar law, unless the actual facts 
or express contract show that the mutual rights of bank 
and customer are different from those in the Gordon 
cases. 

It is therefore of great importance and interest to Australian 
know whether in Australia the usual arrangements be-^^^^'^®, 
tween a bank and its customer are distinguishable from with facts of 
those cases or not. For, while a decision of the House ° encases, 
of Lords is final and irrevocable, except by Act of Par- 
liament, and while it would be futile and dangerous, as 
Sir John Paget points out, to attempt to minimise the 
eflfect of such a decision, still it is all-important to dis- 
cover its scope. 

Now, in this country we all know it is usual to print 
-on deposit slips a notice that cheques are not to be drawn 
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Chap. XIII. against until cleared ; therefore, where such a notice has 

reached the customer, and it cannot be shown that a 

contrary practice has obtained between that bank and 

that customer, I think that in such a case the bank can 

return if necessary that customer's cheques unpaid, with 

Effects not answer ** effects not cleared." And I go further, and 

^ ®*^® * say that such a notice can be so drawn and so acted upon. 

as to furnish evidence that the credit was provisional 

only, and that the bank was not holder of the cheques 

deposited, except as agents for collection.* And where 

the right to return cheques with answer effects not cleared 

is conserved, it would appear, that credit, though in fact 

Availability entered to the custonaer, has not yet been made available 

real test. ^^ liim ; and this must be the real test,t for, otherwise, how 

has the bank given anything whereby to become holder 

for value of the cheque ? 

It must be borne in mind that whenever banking 

practice here is in question before the courts, it will be 

reviewed in the light of a particular case, and that a 

contract which a bank has with Smith is not its contract 

1903, 1 A.C. with Brown, though they may be similar. The Gordon 

an^McLean cases show that each case must stand upon its own facts,. 

V. ciydegdale ^j^^ i;^^^ q^ somewhat different facts, it would have been 

Isankmg Co., 

1883, 9 A.C. possible for a jury to properly. find that the banks re- 
95 at p. 115. ggiyg^j payment for their customer. No doubt a case 
may be typical of a class, and the Gordon cases are 
typical of certain cases that may be found in any Aus- 
tralian capital. But what I point out is that the 
Australian or the Melbourne or Sydney practice cannot 
be tried as a whole. That in any case which may come 
before the courts the practice as to notice to customer 

* See note at end of page 1 80. 

t Since going to press this view has been taken judicially in 
England by a single Judge, who thought that, when the House of 
Lords talked about credit being given, it meant credit being effec- 
tively given. Channell, J., Bevan v. Capital and Counties BanJc^ 
23 T.L.E. 65. 
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per medium of the deposit slip furnishes one differentiat- Chap. XIII. 
ing element from the Gordon eases, and th«.t the collecting 
hank may still arrange its books with an immediate credit 
entry to its customer, and still have the protection of 
section 82. At any rate, the contrary has not been 
decided. In no case,' however, should the entry be re- 
corded in the ledger as **by cash" or any equivalent 
expression, as I am afraid is sometimes done, especially 
when the cheques deposited are included in a deposit of 
notes and cash m<ade at the same time. The moire usual 
and customary entry by the name, or initials, of the 
actual depositor follows a safe course. 

Amending* Acts. — The practice of crediting cheques 
deposited is so general that bankers all over the world 
were alarmed by the Gordon decisions. And Amending 
Acts were passed by many Governments. 

In England, the amendment is as follows: — 

*'A banker receives payment of a crossed cheque for 
a customer within the meaning of section 82 of the Bills 
of Exchange Act, 1882, notwithstanding that he credits 
his customer's account with the amount of the cheque 
before receiving payment thereof." {Act 6 Edw. VII., 
c.l7,s,l.) 

In Victoria, 

**A banker shall not be deemed to be disentitled to 
the benefit of the provisions of section 83 of the Principal 
Act by reason only of the fact that before receiving pay- 
ment for a customer of a cheque crossed either generally 
or specially to such banker he has credited the account 
of the customer with the amount of such cheque." {In- 
struments Act, 1904, s, 3,) 

In Queensland the section of the Principal Act was 
repealed, and the following enacted in lieu thereof: — 

Where a bank in good faith and without negligence 
receives payment for a customer of a bill or note, and the 
customer has no title or a defective title thereto, the bank 



186 BANKER AND CUSTOMER 

Chap. XIII. shall not incur any liability to the true owner of the bill 
or note by reason only of having received such payment. 

In the case of a cheque, a bank shall be entitled to 
the benefit of this section, notwithstanding that, before 
receiving payment for the customer of such cheque, the 
bank has credited the account of the customer with the 
amount of such cheque or any part thereof, or allowed 
the customer to draw against such cheque. (BUls of 
Exchange Amendment Act, 1905, s. 3,) 

In New South Wales, some similar amendment is 
probable, though none has yet been enacted (ApL, 1907). 

A close reader will observe that the Engrlish and Vic- 
torian statutes may be read as dealing only with the 
question of entering credit, and not with the availability 
of credit; and in this view, if the decision in Akrokerri 
Mines v. Economic Bank, ante, p. 180, be sound, and, if 
the Gordon cases are read as applicable only to cases 
where credit has been made available immediately, it is 
quite possible to argue that where banks really do become 
holders for value, as in the Gordon cases, no change has 
been made in the law; but the Queensland Act clearly 
goes further. 

It is a great pity the amendments are not in pre- 
cisely the same language in each State. A great advan- 
tage gained by the adoption of the Bills of Exchange Act 
was uniformity of law. 

(4) Of a cheque crossed generally or specially to 

himself, — ^This includes all crossed cheques, whether 

marked **not negotiable" or not; formerly it was possible 

to argue that not negotiable cheques only were referred 

to. The section was then somewhat differently worded. 

Cf. Gordon Further, it has been made clear by decisions that 

cases, mpra, ^^le expression ** crossed generally or specially to him- 

chapter. self" refers to the condition of the cheque as it comes 

to the hand of the banker, and cheques which are un- 
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crossed when they reach the collecting bank cannot be Chap. XII r. 
brought within the section by any crossing placed there- 
on by the bank. 

(5) No title or a defective title thereto, — This may^n^c, p. 176. 
be illustrated by the Oreat Western Railway v. London 

and County Bank, before referred to. If in that case 
Huggins had got the cheque by larceny, he had no title 
thereto; if by false pretences, he had a title, though de- 
fective, and transferred such title as he had to the bank, 
and no more, for the cheque was not negotiable; and, 
the flaw in title being exposed, it could not avail the 
bank to claim immunity as a holder for value. As has 
been shown, it was unsuccessful in claiming the protec- 
tion of the section. 

(6) The banker shall not incur any liability to the 
true owner of the cheque by reason only of having re- 
ceived such payment. Under these concluding words of 
the section it has been claimed that a bank may have com- 
mitted an act of conversion, for which it should be liable, 
by stamping with its own name cheques deposited with 
it in contravention of the rights of the true owner, and 
that from such a conversion it would not be exonerated 
by the section, which only gives the bank relief from the 
liability it may incur by reason only of having received 
such payment. Against this we may place the language 
of Lord Macnaghten in the Gordon case: **The section 

would be nugatory — it would be worse than nugatory; 1903^ a pp. 
it would be a mere trap — ^if the immunity conferred in C*«" P- 240. 
respect of receipt of payment, and in terms confined to 
such receipt, did not extend to cover every step taken 
in the ordinary course of business and intended to lead 
up to that result." 

Apart from the statutory position of the collecting Due diligence 
banker, there is the duty of due diligence owed by the * *^' 
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Chap. xni. bank to the customer for whom it collects; proper care 
must be shown in the speedy collection of the cheque, 
in carrying the proceeds to the riorht account, or in 
giving due notice of non-payment if that has been its 
fate. 



CHAPTER XIV. 

THE COLLECTION OF CHEQUES: ANALYSIS 
OF THE GORDON CASES. 

The recent Gordon eases, Gordon v. London City Chap. XIV. 



and Midland Bank, Ltd., and Gordon v. Capital and 1902, l K.B. 
Counties Bank, Ltd., affected such important points of 2*2. 
banking practice, and such various classes of cheques, that 1903, A.C. 
an analysis of the results of those cases can hardly fail 
to be useful. The decision is a storehouse of illustration 
of this branch of banking law. 

These were two cases which arose out of similar 
transactions, and which were heard and argued together. 
They were cases where two parties, both innocent, were 
left to bear the loss occasioned by a fraudulent clerk, and 
litigated to find upon whom it should fall. Gordon, the 
plaintiff, carried on busines at Birmingham, under the 
style of Gordon and Munro, and had employed one Jones, 
for about ten years, as a ledger clerk. It was Jones' 
duty to take the business letters from the letter-box 
daily, and place them on the plaintiff's desk. When 
customers remitted cheques, the plaintiff used to enter 
same in his cash book, and pay them into the bank; but 
when he was absent from business, Jones was authorised 
to open the letters, and put all cheques and remittances 
on one side, to await plaintiff's return. Jones had no 
authority to indorse cheques in plaintiff's name, or to 
deal with them in any way. Jones carried on a small 
business on his own account, and had an account at the 
Sparkbrook branch of the London City and Midland 
Bank. 

159 
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Chap. X[V. Between August, 1895, and February, 1899, Jones 

~ on various occasions stole a number of cheques from 
letters, which had been delivered through the post at 
plaintiff's office, indorsed such as were drawn to order 
with the name of plaintiff's firm, and paid them into his 
own account. The defendant bank gave Jones immediate 
credit for these cheques. Jones used to bring the cheques 
to the bank with the forged indorsement of Gordon and 
Munro upon them; he used then to add his own name. 
It was admitted in evidence by the Sparkbrook branch 
manager that, had Jones not indorsed the cheques before 
paying them in, he would probably have been required 
by the cashier to do so. Some of the cheques were 
crossed before receipt by the bank, and some not. All 
were subsequently crossed by the bank with a rubber 
stamp — **The London City and Midland Bank, Limited, 
Sparkbrook, Birmingham, to Head Office, London. ' ' This 
was done as a precaution against dishonesty, the effect 
being to make the cheques payable to or through the head 
office only. Those cheques which were drawn upon defen- 
dant 's own bank were collected by the ordinary book- 
keeping process of debit and credit at the defendants' 
head office and the amounts of them placed to the credit 
of the Sparkbrook branch. 

In the second action — viz., against the Capital and 
Counties Bank — the facts were the same, except that 
Jones had not indorsed with his own name all the cheques 
paid in there. Also the cheques were less numerous. 
They fell, however, under the same headings, and judg- 
ment in the second case, therefore, followed the judgment 
in the first. 

But for the fact of Jones being allowed immediately 
to draw against his deposits, his accounts would have 
been constantly in debit. 

The table below shows the way in which the cheques 
were classified for purposes of argument and in the 
judgment : — 
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Chap. XIV 


Kind of Cheque or 
Instrument. 


Reference 

No. in 
Judgment. 


SUte as to 

Crossing at 

time of deposit. 


How Pay- 
.ble. 




Notes. 


Other bank cheques ... 


6 


Crossed 


Plaintiffs 
order 


The largest 
class. 


»> j» 


5 


it 


Plain ti fir 8 
order 


Also mark- 
ed not ne- 
gotiable. 


i» »i 


1 


Not crossed 


PlaintiflTs 
order 




>» »» 


2 


)) 


Bearer 


Only one 
cheque. 


>i >> 


7 


Crossed 


tt 




Cheques on the same 










bank whether at head 










office or branches ... 


4 


»> 


Plain tiflf's 
order 




Drafts by another 






1 




branch on head office 


3 


Not crossed 


PlaintifiTs 
order 




Orders on other banks 


8 


Crossed 




These were 
to be paid 
upon sig- 
nature 
and pre- 
sentation 
of a re- 
ceipt at- 
tached. 



With regard to all the cheques, it was quite clear 
that Jones had wrongfully converted his master's pro- 
perty to his own use, and that the bank who got the 
cheques from Jones was also liable to the true owner for 
conversion unless protected by the doctrine of negotia- 
bility or by the* special provisions of the Bills of Ex- 
change Act. 

It was under these circumstances that Gordon sued 
the bank to recover the value of the cheques. 

With regard to class (6), which consisted of cheques o.B. cheques 
drawn upon other banks crossed to plaintiff's order, and ^^^e^^and^ 
was the most important class, it was claimed that the crossed, 
bank was freed from liability by section 82 of the Bills 
of Exchange Act, which provides that ** Where a banker Acts. 82. 
in good faith and without negligence receives payment 
for a customer of a cheque crossed generally or specially 
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Chap. XIV. to himself, and the customer has no title or a defective 
title thereto, the banker shall not incur any liability to 
the true owner of the cheque by reason only of having 
•received such payment." 

It was pointed out in the judgment that the protec- 
tion given by the Act was to bankers when acting as 
agents for collection — ^that is, when receiving payment 
for a customer, not for themselves ; that in this case the 
bank had acquired the cheques as holders for value, hav- 
ing given Jones immediate credit for them. This view 
was held by the Judges independently of the fact that 
the bank had taken Jones' indorsement, and therefore 
applied to all 'the cheques. The fact of Jones' indorse- 
ment being taken, however, only strengthened that view, 
for it was impossible to believe that the bank, in cases 
where Jones had indorsed, did not intend to have re- 
course upon him — a thing which a mere agent for collec- 
tion would not require, and which was not at all necessary 
for performance of the duty, which, by the legislation 
as to crossed cheques, was imposed upon bankers — i.e., 
the receipt of crossed cheques and of payment for them 
This is as agents for collection for their customers. If a banker 

an<«"*^p^*i78 *^^^ treats cheques as cash, he is not merely collecting 
180.' ' for a customer, and is therefore not within the protec- 

tion of section 82. It was pointed out that the view 
that giving a customer immediate credit in account with 
the amount of a cheque constitutes the bank holders for 
value of the cheque, had already been pushed to its logical 
1894, 2 Q.E. conclusion in the case of Royal Bank of Scotland v. 
^^^' Tottenham, where, the cheque being unpaid, the bank was 

allowed to sue the drawer. 
O.B. cheques ^s to class (5), these cheques were like those in (6), 

payable to g^jj^j marked *'not negotiable'' in addition ; the bank could 

order and . . . . , 

non-negoti- not, therefore, be m any better position with regard to 
*^'®' these cheques than in the previous case, and judgment 

was against the bank. 
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Class 1. — These cheques were uncrossed when paid Chap. XIV. 
in ; after receipt by .the bank they were crossed with the Uncrosaed 
bank's rubber s?tamp, as already detailed. It was claimed order 
on behalf of the bank that this might be done (which was ^^^^^' 
true), and that the cheques were then crossed cheques 
within the 82nd section. The Courts held that such what is 
crossing did not make the cheques crossed cheques within ^^gggj^^ 
the protection of the 82nd section. This does not seem cheque in 
to have been at all necessary to the judgment, for, in * * 
the view which the Courts took, the banks — ^having them- 
selves acquired the cheques for value — ^were not collect- 
ing for a customer, and that was enough to stop them 
from enjoying the protection of section 82. Two Judges 
in the Appeal Court, however, did touch upon this ques- 
tion of crossing, and I quote a portion from their re- 
marks. 

Collins, M.R., said: **They took the cheques, which 
were not then within the section, and dealt with them 
in such a manner as, according to the authorities, to 
constitute a conversion of them to their own use. They 
cannot purge that conversion and put themselves in any 
better position by subsequently crossing the cheques 
themselves. As to that class, therefore, I think our 
judgment must be for the plaintiff. '* 

Stirling, L.J., said: ** Section 77, sub-section 6, can- 
not, as it appears to me, afiford any protection to the 
bankers in this case, because it only provides that where 
an uncrossed cheque or a cheque crossed generally is 
sent to a banker for collection, he may cross it specially 
to himself. Therefore, where the banker simply acts 
as agent for the collection of a cheque, he may protect 
himself against dishonesty by crossing the cheque speci- 
ally to himself; but here the defendants did not act 
merely as agents for collection, but assumed the position 
of holders of the cheque for value. ' ' 

And in the House of Lords, Lord Lindley said: **It 
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Chap. XIV. 



Open bearer 
cheque. 



Crossed 
cheques pay- 
able bearer. 



Crossed order 
cheques 
drawn on 
same bank. 



appears to me that section 82 would be deprived of all 
meaning if it were held to apply to cheques not crossed 
when they came to the h-ands of the bank seeking protec- 
tion of that section. Section 77, clause 6, does not assist 
the appellant bank in the present case, although it might 
be useful if an indoreement were forged after a cross- 
ing." 

Although these remarks have their value in ex- 
pounding the meaning of ** crossed cheque" in section 
82, it is clear they were quite immaterial to the decision, 
which proceeded on the ground that the banks had 
acquired the cheques as holders for value. As holders 
for value, the banks were, of course, entitled to put what 
crossings they pleased upon the cheques. 

The cheques in this class were really then governed 
by the same consideration as those in class (6). 

Class (2) consisted of one cheque; consistently with 
the view taken by the Appeal Court, in regard to all the 
classes of cheques in question, it was held that the bank 
were not collectors for a customer, but had received the 
cheque for value. Now, it was an open cheque, freely 
negotiable, acquired by the bank bona fide and without 
negligence, therefore the bank was entitled to obtain pay- 
ment and retain the proceeds. Judgment in this in- 
stance for the bank. 

Class (7), like class (2), consisted of negotiable in- 
struments acquired by the bank bona fide and for value, 
but differed from class (2) only in being crossed, but 
payment had been duly obtained. Judgment was for 
the bank. 

Class (4) comprised cheques drawn by other cus- 
tomers of the defendant bank upon its head office or 
branches ; payment of them was obtained by the Spark- 
brook branch by remittance of the cheques to head office 
and cross entries made there. The Court held that this 
was a good payment of the cheques, and that the defen- 
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dant bank, as paying bank, was protected by section 60, Chap. XIV. 



which provides that, '*When a bill payable to order o-i ActVeo" 
demand is drawn on a banker, and the banker on whom 
it is drawn pays the bill in good faith and in the ordi- 
nary course of business, it is not incumbent on the banker 
to show that the indorsement of the payee or any subse- 
quent indorsement was made by or under the authority 
of the person whose indorsement it purports to be, and 
the banker is deemed to have paid the bill in due course,- 
although such indorsement has been forged or made 'with- 
out authority ' ' ; this was not all, however, for the plain- 
tiff had raised the point that, since crossed cheques cannot 
be paid otherwise than to a banker (section 79), and these 
cheques had not been paid to a banker, but in substance 
to the customer, the terms of section 79 had been vio- 
lated; as to this point, the Court thought that payment 
had been made to a bank — i.e., that the bank in such a 
case may be regarded in two capacities, viz. (a) as col- 
lecting banker, (6) as paying banker — in which case the 
legislation as to crossed cheques was satisfied by the trans- 
action. Judgment, therefore, with regard to this class 
of cheques, was given for the bank, and depended on the 
following dilemma quoted from the judgment of Collins, 
M.R. : — ^ * Either the case is outside the legislation as to 
crossed cheques which does not apply to a case where 
the circumstances do not admit of two banks being 
involved in the transaction, and so defendants are within 
section 60, or if the case is within section 79, the payment 
by one branch of the bank to the other satisfies the re- 
quirements of that section.'' Stirling, L.J., adopted 
precisely the same view as that given above, and the 
third Judge, Matthew, agreed generally. 

When the case reached the House of Lords, this part 
of the decision was not further discussed, but the decision 
of the Lords gave a general approval to the judgment of 
the Court of Appeal. 



n 
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Chap. XIV. Without doubt this reasoning is perfectly sound to 

demonstrate the immunity of the paying banker in such 
cases; but in this case the defendant bank was also the 
collecting banker, and the writer is unable to see how 
judgment in the bank's favour in that capacity is to be 
sustained by such reasoning. With respect to all the 
cheques received by .the bank from Jones, the judgment 
proceeds upon the grounds that the bank acquired the 
cheques for value, and was thereupon liable to the true 
owner for conversion of such as were not, in the absence 
of his true indorsement, negotiable. Afterwards the 
cheques are paid and the paying bankers protected ; but 
what happened after the conversion did not, in the case 
of other bank cheques, work any relief to the collecting 
bank. Why, then, should the protection of the Act be 
useful to them in the case of cheques drawn upon them- 
selves, especially when it seemed feasible to the Court 
to distinguish between the bank acting in its capacity 
as collecting bank and in its capacity as paying bank ? 

The same criticism may be put in another way. 
Thus: The bank dealt with all the cheques in question 
in a manner inconsistent with the proprietary rights of 
the true owner, and was therefore liable at Common 
Law for conversion of all the cheques to which it 
had not acquired title by negotiation. Had the bank 
acted as a mere conduit pipe for collecting the proceeds 
and placing them at the disposal of its customer, this act 
of technical conversion would have been freed from lia- 
bility by reason of section 82, in the case of cheques 
within that section ; this, however, was not the case, and 
the conversion and its consequences stood. Subsequently 
the cheques are paid; the indorsements were forgeries: 
all the paying banks are excused of liability for payment 
upon forged indorsements (there having been no negli- 
gence) by reason of section 60. The collecting bank is the 
paying bank of some of these cheques, and gets the same 
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protection from section 60 as did all the other banks Chap. XIV. 
{i.e.y the drawers cannot repudiate the charge against ^ 
their accounts) ; ibut how can section 60, which, in respect 
of certain documents, relieves from the class of liability 
otherwise attending payment upon forged indorsements, 
be construed as relieving against acts of conversion 
anterior to payment? 

If this criticism be sound as the author submits it 
is, the decision in this part of -the case may be expected 
to be explained away some day. The point is certain to 
recur by reason of its utility to the larger banks. 

It is a little curious that the learned Judge upon Cf. Lacave v. 

whose judgment this part of the case mainly depended ^^^^^\}^^^' 

naiSf Lou i f 

had decided an earlier case upon a line of reasoning like i Q.B. 
that above. 

Class (3) consisted of drafts drawn by one branch Drafts by 
of the bank on another ; they were expressed to be payable itseif.^*^ 
on demand, and would, if within the Bills of Exchange 
Act at all, come under the heading of cheques. Inas- 
much, however, as these documents are drawn by the 
bank upon itself, they are not ** unconditional orders in 
writing addressed by one person to another," &c., &c., 
within the definition of bills of exchange. It was held 
that these instruments were not, prima facie, bills of ex- 
change at all, and the bank who claimed the protection 
of section 60 was not, therefore, entitled to it. As to 
this class, then, judgment was for the plaintiff. 

The reasoning of this part of the decision was ap- 
proved by the House of Lords ; though the decision itself 
was varied upon consideration of a section of the English 
Stamp Act, which is not applicable in Australia. 

With regard to this class of instruments — ^viz., drafts 
by a bank or its branches upon itself — it is of interest 
to note that bankers in Sydney had this matter under 
careful consideration about 1898, being especially 
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Chap. XIV. anxious to know whether in the event of payment of such 



a document on a forged indorsement the bank would 
have the protection of section 60. By the kindness of 
Mr. Stewart, of the Australian Joint Stock Bank, who 
first drew my attention to the point, I have been allowed 
to see copies of the correspondence and opinions written 
on the matter at that time. The better opinion was to 
the effect that such instruments were not bills of ex- 
change within the meaning of section 60, and the bank 
would, therefore, in such a case, be without any protec- 
tion from that section; this was also the opinion of 
Messrs. Cohen, K.C., and Paget in 1888, and has re- 
mained unaltered in the fifth edition of ** Questions on 
Banking Practice*' (revised to end of 1897), where the 
opinion is printed at length, pages 30, 31, 32. This 
opinion seems now to be confirmed by the judgment as 
to class (3). 

A document of this description was before the 
Supreme Court of New South Wales in Bankruptcy in 
5 Boy. Cas. the matter of In re Piercy, when it was said the bank 
7^- would have been protected by section 60. In view, how- 

ever, of the recent decision, and having regard also to 
the published report of that case, which does not disclose 
that the drawer and drawee of the draft were identical, 
it cannot even in our own courts become a precedent for 
an interpretation of the Act in a manner contrary tx) the 
opinion above. Some of the banks, though with some 
doubt, were in the habit, however, of following it. 

Legislation.— In some of the States Amending Acts 
have been passed so that banks may have the protection 
of section 60 (or 61) in respect of this class of document. 

Thus in Victoria, 

**For the purposes of section 61 of the Principal Act, 
a banker who carries on the business of banking at more 
than one place shall be deemed to be a separate and inde- 
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pendent banker at each of such places/' {Instruments Chap. XIV. 
Act, 1904, s. 2.) 

And in Queensland the following is added as a 
proviso to section 61 : — 

"Where a bank carries on the business of banking at 
more places than one within Australasia, any order pay- 
jaJole on demand signed by or under the authority of the 
hank at one of such places within Australasia, and ad- 
dressed to itself at another of such places within Aus- 
tralasia, shall, for the purposes of this section, be deemed 
to be a bill payable to order on demand signed by one 
person and addressed by him to another person. (Bills 
of Exchange Amendment Act, 1905, s. 2. ) 

In New South Wales, bankers have asked for a 
similar amendment, which has not, however, as yet been 
passed. 

The Amending Act in England does not touch this 
point. 

Amendments of section 60, it may be pointed out, 
.are designed for relief of the paying, not of the collecting, 
bank. 

Class (8) were not negotiable instruments at all, Non- 
^nd judgment was for the plaintiff. rnsliruments. 



CHAPTER XV. 

ACCEPTANCES AND PROMISSORY NOTES: THE 
DUTY AND POSITION OF THE PAYING AND 
OF THE COLLECTING BANK. 

Chap. XV. Following are the statutory definitions of a bill of 

g.,j . exchange, an acceptance, and a promissory note : — 

exchange. Bills of Exchange Act, section 3 (1). — ^A bill of 

exchange is an unconditional order in writing, 
addressed by one person to another, signed 
by the person giving it, requiring the person 
to whom it is addressed to pay on demand or 
at a fixed or determinable future time a sum 
certain in money to or to the order of a speci- 
fied person, or to bearer. 
(2) An instrument which does not comply with 
these conditions, or which orders any act to 
be done in addition to the payment of money,, 
is not a bill of exchange. 
Acceptance. After the drawee of a bill has expressed his assent 

to the order of the drawer, by writing his signature- 
across the face of the bill, it is termed an acceptance. 
The conditions of a valid acceptance are referred to later. 
Promissory A promissory note is defined by the Act in section 

n^'te- 83 thus :— 

(1) A promissory note is an unconditional pro- 
mise in writing made by one person to an- 
other, signed by the maker, engaging to pay 
on demand, or at a fixed or determinable 
future time, a sum certain in money to or to- 
the order of a specified person, or to bearer. 

200 
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(2) An instrument in .the form of a note payable Chap. XV. 



to maker's order is not a note within the 
meaning of this section unless and until it 
is indorsed by the maker. 

(3) A note is not invalid by reason only that it 
contains also a pledge of collateral security 
with authority to sell or dispose thereof. 

(4) A note which is, or on the face of it purports 
to be, both made and payable within Austra- 
lasia is an inland note; any other note is a 
foreign note. 

It has been shown that the relation of banker and 
customer is one of debtor and creditor, with the super- 
added duty on the part of the bank to pay the cheques 
or demand drafts of the customer to the extent of his 
credit. The existence of this relation does not raise a 
like duty in respect of bills of exchange accepted, or 
promissory notes made payable, at the bank; nor need 
it involve the bank in accepting bills of exchange, not 
payable on demand, drawn by a customer upon it. 

In the case of a bill drawn upon a bank by virtue 
of a letter of credit, whether requiring acceptance or not, 
the position of the bank would of course depend on the 
terms of the credit. 

It is, however, a very usual thing — ^indeed, it has Domiciling 
by now become in Australia the general practice — for^j^uk!^ 
all acceptors of bills who have banking accounts to accept 
them payable at their bank, and when promissory notes 
are given, these are usually domiciled payable at the bank 
of the promissor. To make a bill in this way, payable 
at a bank, is to give the bank authority to pay it, but the 
bank is not, merely by reason of being banker to the 
acceptor, bound to undertake the obligation of payment. 
**The relation of banker and customer does not of itself 
and apart from other circumstances impose upon a banker 
the duty of paying his customer's acceptances. If autho- 
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Chap. XV. rity is wanted for this proposition, it will be found in 
1851 16 B ^<>b<^'^s V. Tucker, where it was said by the Court that 
560. (A. and* if bankers wish to avoid the responsibility of deciding 
on the genuineness of indorsements, they may require 
Posty p. . ^j^gjj, customers to domicile their bills at their own offices, 
and to honour them by giving a cheque upon the banker. * 
That implies that bankers may refuse to pay their cus- 
tomers' acceptances, and that such refusal is not incon- 
sistent with the relation of banker and customer, or a 
breach of the banker's duty to his customer. If a banker 
undertakes the duty of paying his customer's accept- 
ances, the arrangement is the result of some special 
1891 A.C. agreement, expressed or implied." (Per Lord Macnagh- 
107. ten, Vagliano case.) 

In view of the general practice, there can be no doubt 
that very slight evidence would be properly received by 
Judges and juries, as establishing an agreement on the 
part of the banker to pay his customer's bills domiciled 
with him; and where a banker has habitually done so, 
he would be taken to have agreed to continue to do so, 
as long as the customer's credit remained sufficient and 
no notice of a contrary intention had been given. 
Signature. As in the case of payment of cheques, the banker is 

supposed to know his customer 's signature, and a forgery 
paid by the bank by mistake could not, in any ordinary 
circumstances, be charged against the customer, however 
free from negligence the bank and its officers might be. 
Indorsements With regard to indorsements, the subject is more 
tancerPNs ^i^^^^l^J ®^^ statutory protection as the paying banker 
position of has, extends, in the case of section 60, to bills payable 
*" ' to order on demand ; and, in the case of the crossed cheque 

sections, to crossed cheques alone ; and there is no statu- 
tory protection to the banker in respect of acceptances 
or promissory notes. The passage already quoted from 
Supra. the Vagliano case indicates the law that bankers are un- 

protected in this matter, and, if they undertake the duty 
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of paying their customers' acceptances, the responsibility Chap. XV. 
of deciding on the genuineness of the indorsements on 
those acceptances is theirs also; if the bank pays an 
acceptance whereon any indorsement, necessary to dis- 
charge the acceptor, is forged or insufficient, the customer 
by such payment gets no acquittance, and cannot afford 
to let the bank charge his account with it ; on the other 
hand, no ready means of identification are usually at 
hand for the bank. The bank is thus often placed in an 
awkward dilemma. If verification of the indorsements 
does not appear on the bill when presented, and the in- 
dorsements are unknown, the question arises: **Will the 
bank undertake the responsibility? If the acceptance 
or promissory note be paid promptly and the indorse- 
ments are not in order, the bank will lose; if payment 
be delayed, as is often done, the customer's credit may 
be injured ; room, too, is opened for other complications. 
Suppose the banker to return the bill, as is often done, 
with the answer *' indorsement requires verification, " Verification 

without more. This answer is unsound and insufficient ; ^^ '"^^orse- 

' merits. 

in point of law the indorsements do not require verifica- 
tion. If demanded, verification is required merely by 
the bank itself to endeavour to lessen the chance of loss, 
not to get rid of responsibility, let it be noted, for, how- 
ever often the indorsements are verified, the bank still 
pays at its own risk, and can only charge the customer 
with his bills duly paid. This answer, therefore, if it 
means anything, means that verification is insisted upon 
by the bank as a safeguard for itself. If the customer 
dislikes having his bills returned in this way, and com- 
plains of injury to his credit, there is no use in telling 
him the bank did it to protect him, for such is not the 
case ; the legal relationship between the acceptor and the 
bank being, as has been pointed out, such that the bank 
can only charge bills duly paid against him, the acceptor 
requires no protection of the kind. Of course, the fact 
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Chap. XV. may be that the customer's credit was not injured; that 



is a different matter. 

If the matter be further analysed, it becomes clear 
that the course supposed either may injure the customer's 
credit or may place the bank in a very queer position. 
Bills of * * A bill is dishonoured by non-payment when it is 

Act 8^47. ^^^y presented for payment and payment is refused or 
cannot be obtained . . ." {i.e., on due date), and it 
is sufficient that the holder does what is reasonable to 
obtain payment. Now, suppose the holder presenting 
such a bill goes away, apparently satisfied with the answer 
*' indorsement requires verification," and the bank, hav- 
ing foreseen no difficulty nor given any more definite 
answer, is later on attacked by its customer for the 
alleged dishonour of the bill, could the bank claim that 
there had been no dishonour, that payment could have 
been obtained, and the holder had not done what was 
reasonable "to obtain payment? I think such a defence 
would be most unsafe. Besides, it is in the power of 
the holder to put the matter beyond doubt. If he choose 
to press the bank for payment and to explain its answer, 
it must become quite clear whether he can or cannot 
obtain payment. If he should drive the bank into giving 
the assurance **that the bill is quite good, so far as the 
acceptor is concerned, and will be paid, so soon as assur- 
ance that indorsements are in order is obtained," the 
bank's position is unsafe in another way; for, if thereby 
the bank should be able to escape the consequence of dis- 
honour, it certainly would fall under the liability of 
having given an assurance, and the customer might de- 
plete his account before the re-presentation of the bill. 
It would appear that any answer of the kind I have been 
dealing with can be ultimately resolved into a refusal 
to pay or a guarantee to pay, and, as to the latter, the 
holder cannot be compelled to accept it, nor to refrahi 
from treating the bill as dishonoured. Nevertheless, 
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there has not, so far as I am aware, been any decision Chap. XV. 
involving a banker in liability for returning acceptances 
or promissory notes with such an answer, and until such 
a thing happens it will be a matter of policy for banks 
to decide whether the risks they run in returning such 
answers are not worth the advantage gained by getting 
a number of verifications. Such a matter is, of course, 
outside the province of law. 

Another course which the bank sometimes in these indemnity, 
cases adopts is 'to offer to pay the acceptance subject to 
receiving an indemnity from the holder. This is stated 
by '* Chalmers on Bills of Exchange '^ to be the usual 
practice; apparently he refers to cases of suspicion, 
doubt, or uncertainty as to the holder, for he also puts 
forward the view that in England possession is prima 
facie evidence of identity. 

In bad cases, however, such an indemnity may be 
worthless ; it might be refused altogether. And, besides, 
the bank has in point of law the right to recover back 
money paid away in mistake of fact ; thus, in the case of 
bills presented by people of substance, whose indemnity 
would be useful, the bank has already a legal right. The 
subject of recovery of money paid away in mistake of fact page 227. 
is discussed in a later chapter. In the case of a bill of 
exchange, it would appear that the right to recover back 
money so paid might be lost, if the case were such that 
recourse was lost by delay against intermediate indorsers, 
who should have had notice, or an undue interval of time 
had elapsed since payment. A holder, who had given 
a sufficient indemnity, would be precluded from setting 
up the first, perhaps both, of these defences; and this 
would seem to be the most useful function of such an 
indemnity. 

If the drawer's signature be forged, the bank cannot Forged 
be made responsible in respect of that ; the customer is ^^ff^a^^re of 
to know what he has accepted; the document accepted 
by him is the one which the bank is authorised to pay. 
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Chap. XV. Of course, unless the bill has been negotiated before 



Forged acceptance, it will most likely not be indorsed till after- 

indorsement, wards. If the bill has been negotiated before acceptance, 
as many trade bills are, it will be usually because the bill 
is drawn in terms of a letter of credit, under which 
acceptance is practically guaranteed, or is supported by 
Bank may be documents for merchandise over which the collecting 
liable even bank has control; thus the terms of the business and 

when forged ^ , . _ ^ , • . i -i .n 

indorsement quarter from whioh presentiment is to be expected, will 
was prior to often be known to both banks, and not much room for 

acceptance. 

doubt can arise. If, however, a bill should be indorsed 
Robarts v. before acceptance, and be then accepted, the indorsement 
16 Q.^R 660.* being a forgery, and be paid by the bank at due date, 
(A.andE.) then, for such a case, the acceptor has forced the bank 
to bear the loss, and it appears this w^ould always be so 
unless the bank could show circumstances between itself 
and its customer equivalent to an admission of its 
genuineness, or inducing the banker to alter his position 
so as to preclude the customer from showing the indorse- 
ment to be forged.* 

* Robarts v. Tucker was a very important case twice decided 
against the bank by a numerous bench in the Appellate Court 
(Exch. Chamber). One bill for £5,000 was involved. In the 
second trial the whole of the evidence consisted of a long list of 
mutual admissions. The customer represented a life insurance 
company, whose practice it was to settle claims by honouring the 
bill of a local agent drawn upon him in favour of the claimants; 
and before acceptance the drawee always required the indorsements 
of the payees. This bill represented such a transaction. The 
payees' indorsements had been forged. Both insurance company 
and bank were entirely free from any negligence; but the bank 
had taken no steps to assure it itself that the indorsements were 
genuine, though its officers had done all that could be done in the 
way of scrutiny within the office. Among other things, it was 
admitted that the practice of the customer to see indorsements on 
the bills before acceptance had not been communicated by him 
or by his authority to the bank; and that the bank examined and 
dealt with the bills accepted by the company in the same manner 
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In the case of isolated or single transaction bills, Chap. XV. 
where the course of a customer's business is not within 
his banker's knowledge, and especially in the case of bills 
which have been negotiated after the acceptance, and 
before being lodged with the collecting bank, the banker's 
risk is a very real one; and in the case of promissory 
notes, which constitute, in Australia at any rate, a far 
larger class, the indorsements are, in the regular course, 
subsequent to the signature of the promissor. 

One way in which customers authorise the bank to 
pay their acceptances or promissory notes is by advising 
the bank from time to time of such of their paper as is 
about to fall due and of which presentation may be ex- 
pected within the ensuing week, or other period. This 
express authority is not necessary, however, for merely 
domiciling the acceptance or promissory note at the bank 
implies authority. Such letters of advice are falling 
into disuse, and unless the bank insists there is no reason 
why a customer should send them. Their tendency is 
to protect the bank, in that they give a means of check- 
in all respects as they examined and dealt with the bills of their 
other customers. 

Heldf the bankers' authority in case of a domiciled bill is to 
pay it to the person who is according to the law merchant capable 
of giving a good discharge for the bill, and the bankers cannot 
charge their customer with any other payments than those made 
in pursuance of that authority. 

Semhle, had the bank been informed by the customer that he 
believed the indorsements genuine, there is room to suppose the 
decision might have been the other way. 

The Court said, **If bankers wish to avoid the responsibility 
of deciding on the genuineness of indorsements, they may require 
their customers to domicile their bills at their own offices, and to 
honour them by giving a cheque upon the banker. ' * The delay that 
would be caused, practical difficulties, and other causes, have been 
against the adoption of this suggestion; and the difficulties remain 
which were discussed, aiiie, pp. 202, 203. 
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Chap. XV. ing the paper presented, and operate as admissions by 

1891 A.C. ^^® customer that such bills are his. In the Vagliano 

107. case, such a letter was fraudulently caused by a clerk to 

be sent the bank, and formed a step in the achievement 

of a huge swindle, the loss caused by which fell upon 

the customer ; but grounds entirely outside the letter were 

enough to put Vagliano out of Court. 

Payment of When the bank's authority to pay is implied only 

overdue bills. ^^^^ ^^ domicile of the bill, and the bill is presented 

for the first time overdue, it is a nice question whether 

the authority is to be considered as still in force and 

continuing till that bill is satisfied ; or whether it should 

be read as limited to the case of presentment on due date 

Wine V. simply. This question is discussed at length in ' * Hamil- 

^*g\^f ton on Banking, ' ' pp. 137-138. In Victoria it was decided 

4 A. J.R. 78. that the banker was bound to pay, so that the authority 

is apparently to be regarded as continuing; but the 

opinion of the profession in New South Wales was at 

the time of that decision to the contrary effect, and that 

the bank in such cases should communicate with its 

customer. If, however, the paying bank can see or be 

satisfied that the acceptance or promissory note was put 

in course of transmission, to be presented at due date 

at its domicile, and the delay has been merely caused by 

some error in transmission, congestion of business, or 

miscarriage of a mail, I think the bill should be paid. If, 

Practice as on the Other hand, the insufficiency of the customer's 

account on due date or afterwards, undue delay, or any 

circumstances of suspicion attaching to presentment, or 

in the appearance of the bill, raise the notion that the 

bill was not intended to be paid, or that presentation may 

have been delayed by arrangement, then the bank should 

certainly communicate with the acceptor or refuse the 

bill on the ground of its being overdue. This, again, 

is to some extent a matter of policy, for, as I have pointed 

out, the strict right is not finally decided. In an English 



ACCEPTANCES AND PROMISSORY NOTES 209 

case, however, a remark fell from Lord Abinger that, if Chap. XV. 
a bill w-as presented during banking hours and dis- whitaker v. 
honoured for want of funds, and presented again after Bank of Eng- 
business hours, the banker having meanwhile received & r/ 744.* 
assets sufficient to meet it, it would be proper for a clerk, 
who was in the office and aware of these facts, to inform 
the person presenting the bill a second time that the 
banker had since received funds for the acceptor, and 
the bill would be paid on the following day. 

Of course, a bill need not be paid by the bank after 
banking hours. 

If a customer has given the bank authority to pay Amount of 
by domiciling a bill there, or in any way, and the bill is credit °^^^^ 
properly presented on due date and paid by the banker, balance, 
even though in amount it exceeds the customer's credit 
balance, the mere fact that the customer had not fully 
provided for the bill is not notice to the banker that his 
authority to pay has been withdrawn, and the banker 
could safely dishonour cheques afterwards presented for 
payment against the exhausted or overdrawn account. 

A customer can usually, by express notice, cancel Cancellation 
any authority he may have given to pay his acceptances ; 
but if, acting on such an authority, the bank have com- 
mitted itself to the holder, so as to be liable to the holder 
to pay the bill, the authority to pay the holder cannot 
be revoked. 

In paying an acceptance, which is to be charged I^uties in 
against a customer's account, it is the duty of the bank parent, 
to carefully see that the document presented is the valid 
acceptance of the party charged ; usually this is the duty 
of the ledger-keeper. To be valid, an acceptance must be 
written on the bill and be signed by the drawee, but the 
mere signature of the drawee without additional words 
is sufficient. The acceptance must not express that the Validity of 
drawee will perform his promise by any other means ^^^^^P^*'^^®' 
than the payment of money. Acceptances are either 

N 
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general or qualified; those which are presented for pay- 
ment at a bank are almost always general, for merely 
domiciling the bill as payable at a particular place does 
not qualify it, unless it is expressly stated that it will be 
paid there and not elsewhere. Holders of bills are not 
bound to accept qualified acceptances; if any such are 
taken and have been domiciled at a bank, they will in 
course of time come to be presented. The qualification, 
if allowed, amounts to a condition precedent to payment 
of the bill, and if such a document should be presented 
for payment, the bank should, in the absence of know- 
ledge of fulfilment of the conditions, refuse or communi- 
cate with the customer. 

Anyone who accepts a blank stamped bill or bill 
form holds out the person whom he entrusts therewith 
as having authority to fill it in as he pleases, for any 
amount within the limits of the stamp. 

In the case of bills purporting to be accepted by or 
of signatures to the promissory notes of companies, firms, 
and partnerships, the paying bank should be especially 
careful to see that the correct style of the company, firm, 
or partnership has been used in the way in which the 
bank is authorised to pay cheques on the same account ; 
in the case of a company, of course, nothing would be 
paid against the account except upon the authorised sig- 
natures used on behalf of the company in the proper 
way. If persons sign a bill as agents or directors of a 
company or any other body, merely by way of descrip- 
tion, they are personally liable; if they desire to bind 
their principal only, and escape personal liability, they 
must indicate clearly that they are signing in their repre- 
sentative character; in any case the bank will only pay 
upon the signatures and in the form provided by the 
authority to operate the account given by the company. 

In the case of a non-trading firm or partnership, 
promissory notes or a,cceptances would not be expected 
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to be made use of, and a bank should be chary of paying Chap. xv. 
these without express authority, no matter how regular 
the signature may be. 

Professional partnerships {e.g., solicitors) and part- 
nerships for mining purposes, for agriculture, and com- 
mission agency, and partners carrying on business as 
auctioneers, have been held non-trading. In America, 
physicians, tavern-keepers, tunnel-workers, and farmers 
have been held non-traders. The difficulty arises from 
a presumption in law that the authority of each partner 
to bind the firm applies only to matters within the pur- 
poses of partnership business. 

In the case of an acceptance which, after its delivery 
as such, is altered fraudulently in amount, the bank Raised 
paying runs the same risk of loss as in the case of a forged *"^<^^'^*- 
cheque. (See post, Chapter XVII.) 

Remittances to meet Acceptances or for Special 
Purposes. — In the ordinary course of business all de- 
posits made by a customer go to the credit of his ordinary 
account; and if the bank discounts bills for him, the 
proceeds are credited in current account in the usual 
way. It is quite competent for the parties, however, to 
make any other arrangement. If the customer choose, 
be may remit funds for any special purpose, as, to take 
up an acceptance or promissory note which he has domi- 
ciled at his bank ; it will then be for the bank to undertake 
the duty thus imposed or not ; if undertaken, a different 
and special contract is entered into between the bank and 
the customer, which must be literally carried out. But 
the bank is not in the least bound to undertake any un- 
usual obligation ; as, in all cases of contract, the position 
of the bank will be determined by its conduct, and especi- 
ally its reply to its customer after receipt of his remit- 
tance and letter of advice, and the bank cannot modify 
its customer's instructions except by communication 



212 BANKER AND CUSTOMER 

Chap. XV. with him. The bank's course, therefore, is to accept, or 
refuse, or make a different offer. 

Practioally everything will depend on the customer's 
letter of advice, or verbal stipulations at the time of 
deposit. 

There are three different kinds of arrangement which 
might be entered into for such a transaction : 

(1) The letter of advice might merely make a de- 
posit of the ordinary kind, and contain infor- 
mation volunteered by the customer as to the 
reason for making such a deposit. This is 
really a case where the customer's instructions 
fall short of creating the position now to be 
considered. 

(2) The letter of advice might make it necessary 
for the bank to hold proceeds of the remit- 
tance in a special account until presentment 
of the bill. But the new and special account 
would be an ordinary simple contract debt 
between the bank and its customer. The dis- 
tinction between (1) and (2) would be very 

Huenerbein important if cheques of the customer, or bills 

Bank^Ts^ other than that specially advised, should be 

N.S.W. L.R. presented for payment in advance of the 

specially-advised acceptance; in case (1) it 

would be dangerous to refuse payment; in 

case (2) it would be necessary to protect the 

special deposit and deal with the ordinary 

account independently. 

Cf. Hart, pp. (3) A possible third course would be where the 

*^ *^^* customer should send cash or documents to be 

retained in specie until the date required, and 

then to be used in settlement of a bill. Here 

the bank would act, not so much as a banker, 

but as a custodian or stakeholder. And the 

difference between this and the first two cases 

• would be considerable; the property in the 
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uncollected doeuments would remain in the Chap. XV. 
customer. If the bank went insolvent, the 
customer would not be limited to prove in the 
insolvency for the amount of his remittance, 
but could properly demand from the trustee 
in the bankruptcy the return of the actual 
documents. 

In some of the English text-books much space 
is devoted to distinguishing the rights of par- 
ties in transactions of this kind. That is 
because of the prevalence of bill-broking and 
of small private banks in England; and the 
occasional insolvency of private banks and 
brokers has led to a mass of case law on the * 

subject. In Australia, where the business of 
bank is entirely in the hands of large public 
companies, it is quite unnecessary for ordi- 
nary students of banking to follow these rights 
in detail. 

Banker and Holder. — If a banker, whether by special Lilly v. Hays, 
remittance or by instructions in respect of the ordinary ^^•*!^j^*^» 
account of a customer, is authorised to pay any accept- National 
ance or other bill and commits himself to this effect to (i860)"'5 
the holder, he cannot afterwards go back from that posi- H. & N. 225. 
tion and refuse the bill — if the customer ihave depleted 402. ' 
his funds before presentation; the bank has only itself 
to blame for having relied upon the conduct of its cus- 
tomer and given an assurance to the holder, who is 
entitled to rely on the bank 's conduct ; the bank should, 
if necessary, protect itself by reserving money enough 
for the bill. Except in cases of this kind the bank of 
domicile owes no duty to the holder until the moment of 
presentation. 

When the acceptance or promissory note is pre- 
sented, it is the bank's duty to take due care of the bill, 
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Chap. XV. and, if not paid, return it in good order; but if, before 

Cancelled in answer given, the bill is cancelled preparatory to payment, 

error it ma,y be marked ** cancelled in error'' and returned 

with any proper answer. The reason is, that uncom- 

cated entry, municated entries within the bank do not bind it one 

way or the other; the answer given to the presenter, or 

conduct equivalent to an answer (such as settlement with 

another bank through the exchanges), is what settles the 

matter. 

Stamp duty. With regard to stamp duty, both banks are inter- 

ested. The paying bank must not pay a bill not duly 
stamped, and the presenting bank is bound to see that 
the bills which it 'holds, either as its own, by way of dis- 
count, or on behalf of its customers for collection, are 
properly stamped. The duty is 6d. for every £25, and 
also for any fractional part of £25, In the case of bills 
drawn or made in N.S.W., impressed (N.S.W.) stamps 
are necessary. Bills drawn or made out of N.S.W., or 
so purporting, require to be stamped in this country, 
although by the law of the country of origin they may 
have had to be stamped there also; and, until properly 
stamped according to the law of this country, it is penal 
to indorse, negotiate, use, transfer, or present them for 
payment. You will notice it is not prohibited to present 
But secus if ^^^"^ ^^^ acceptance. Therefore it is not necessary for 
presentment a bank acting merely as agent to obtain acceptance, to 
ance^amounts stamp bills before acceptance; it would be a mistake to 
^? l^ser of the do so, for, if not accepted, the bill may be protested 
Sharpies v. for nou-acceptance and returned without local stamps. 
L J^*^* vf Stamps, however, would be necessary upon any dealing 
302.' in any such bill, either before or after acceptance or 

protest for non-acceptance. For foreign bills adhesive 
stamps are to be used. In the case of demand drafts, 
Demand whether foreign or otherwise, the duty is one penny, and 
drafts. jjjg^y ijg denoted by an adhesive stamp affixed by the maker 

or holder. 
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Duty of Collecting Bank, — If a banker undertakes Chap. XV. 
the duty of presenting a draft for acceptance, he niay Presentation 
be justified by considerations of prudence and the interest for accep- 
of his customer in not pressing for acceptance in such 
a way as to lead to a refusal, providing he takes the right j^j^J^^, ^*" 
steps at the right time to preserve his customer's rights; 
but if he is dilatory in endeavouring to procure accept- 
ance (or payment) or in giving notice of dishonour, or 
is otherwise negligent in the matter, and his customer 
suffers damage in consequence, he will be liable to make 
it good. 

As for the drawee, the bank is under no obligation No duty to 
to him; and in a case where a draft was supported by^"^*^®®* 
documents in respect of the goods for which it was drawn, 
and the bank informed the dimwee by memorandum that 
^'the bank holds bill of lading and policy for 251 bales 
of cotton per William Cummings, ' ' and the drawee ac- 
cepted the bill without asking to see the documents, and 
then retired it before it was due, and the, bill of lading 
proved to be a forgery, it was held that this memorandum 
did not amount to a guarantee by the bank that the so- 
called bill of lading was genuine. 

With regard to the question. What are the necessary 1871, L.R. 3, 
steps to preserve the rights of the holder whose agent ^^^' 
the collecting bank is? — ^the case of Bank of Van 
Diemen's Land v. Bank of Victoria is an important one, 
where a decision of the highest Court depended upon 
the fulfilment of this duty. The facts were these: One 
Ounn, a merchant of Launceston, drew a bill for £3,000 
upon E. Goldsbrough and Co., of Melbourne, at 15 days' 
sight; this he discounted with the Bank of Van Diemen's 
Land, who sent it by post in the usual course to their 
a,gents, the Bank of Victoria, for acceptance and collec- 
tion. The Bank of Victoria received the bill at 1 p.m. 
on a Friday afternoon, and a clerk from the bank pre- 
sented and left it for acceptance with Goldsbrough and 
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Chap. XV. Co. at 2 p.m. same day. Next morning (Saturday) Mr. 



~~ Parker, a partner in the firm, wrote the firm's accept- 
ance upon it, and handed the bill to his cashier to be 
delivered to the bank clerk; but when the bank clerk 
called about 11.30, he was told by Goldsbroug-h's cashier 
that the bill was mislaid, and was requested to call again 
on Monday. This he agreed to do. On Monday morning 
Parker read in a newspaper that Gunn, the drawer of the 
bill, had arrived in Melbourne. Fearing that something 
was wrong, he went to his counting-house at 9 o'clock and 
told his casihier not to part with the bill until further 
instructed. The bank clerk called about half-past 11, when 
some excuse was made about the person who had charge 
of the bill having gone out. Soon afterwards Parker 
saw Gunn, and learned that the goods against which the 
bill was supposed to have been drawn had not been 
shipped ; he thereupon got the bill back from his cashier, 
and cancelled his acceptance by striking his pen through 
it. In that state it was finally handed back to the Bank 
of Victoria, who returned it to the Bank of Van Diemen 's 
Land in the usual course. The Bank of Van Diemen 's 
Land lost, for Gunn became insolvent, and the bank re- 
ceived nothing in respect of the bill. In this state of 
affairs the Bank of Van Diemen 's Land sued the Bank 
of Victoria, claiming the amount of the bill. It was in- 
sisted that the defendant bank might by due care have 
got the bill back accepted on Saturday. In the Privy 
Council Lord Cairns said: *'Now, the first question which 
their Lordships have to consider is. What is the meaning 
Reasonable of the term 'unreasonable time' as between persons cir- 
cumstanced as the plaintiffs and the defendants were? 
The defendants were the agents of the plaintiffs. The 
law does not lay down as an absolute rule any time which 
is reasonable or unreasonable as between persons stand- 
ing in this relation for the execution by the agent of the 
duty which is imposed upon him. But inasmuch as the 



time. 
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object of the transmission of a bill of .this kind from Chap. XV. 
principal to agent is to obtain the acceptance and the 
payment of the bill, or, if it is not accepted, to guard the 
rights of the principal against the drawer, in case re- 
course is to be had to the drawer, their Lordships are 
of opinion that the duty of the agent must be measured 
by those considerations, and that the duty of the agent 
is to obtain acceptance of the bill, if possible, but not to 
press unduly for acceptance in such a w^ay as to lead to 
a refusal, provided that the steps for obtaining accept- 
ance or refusal are taken within that limit of time which 
will preserve the right of his principal against the 
drawer. ' ' 

And, further, their Lordships expressed themselves 24 hours 
as ** prepared to hold that, it being part of the ordinary ^"^*^^"™*'y' 
custom of merchants to leave a bill for acceptance twenty- 
four hours with the person upon whom it is drawn, and 
it not being proved that in this case there was anj'- differ- 
ent Tisage in Melbourne, but, on the contrary, there being 
strong evidence that the same usage prevailed there which 
prevails in other places, and the business houses closing 
at Melbourne at 12 o'clock upon the Saturday, before 
the twenty-four hours had expired . . . there had 
been no breach of duty'*; and that ''it would have been 
a harsh and unnecessary proceeding to have insisted on 
a distinct answer on the part of the drawees or a re- 
delivery of the bill at half -past 11 on the Saturday'*; 
and that, even if the clerk made his first call to obtain 
the acceptance on Monday morning, there would not have 
been any failure of duty on the part of the Bank of Vic- 
toria. 

After acceptance has been obtained, the bill will in Presentation 
due course mature, when it must be presented for pay- ^^^ payment, 
ment. The collecting bank may hold the bill as owner by 
reason of having acquired it by discount from a customer, 
or it may be simply the collecting agent of one of its 
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Chap. XV. customers, or of some other bank; in any case it must 
make due presentation, according to the Bills of Ex- 
change Act ; otherwise the drawer and indorsers will be 
discharged. This rule applies equally to promissory 
notes as to acceptances. If the bill is domiciled payable 
at a bank, there can be no difficulty as to the place of 
presentation. Due presentation involves presentment on 
due date, and delay is only excused when caused by cir- 
cumstances beyond the control of the holder, and not 
imputable to his default, misconduct, or negligence. If 
a just cause of delay exist and then cease, presentment 
must be made with reasonable diligence. 

With respect to bills which require presentment for 
acceptance or payment in another country, the law of 
that country must be consulted to ascertain what are the 
due steps. 

If due presentment is made and the bill dishonoured, 
it is necessary for the bank to send out notices of dis- 
honour promptly. 

Two forms of dishonour notice are in general use 
amongst banks in respect of bills : the one applies to bills 
of which the bank is the holder in its own right, having 
acquired them by discount ; the other is used for bills for 
collection which the bank has presented or caused to be 
presented, as collecting agent for one of its customers. 

In the former case (bills discounted) the bank noti- 
fies its own customer, for whom the dishonoured bill was 
discounted (who in ordinary course is also the last in- 
dorser) of the dishonour, with full particulars of the bill 
for identification, and of the fact that the amount of the 
bill has been charged back to the customer's account — 
if such has been the case — or a demand for a cheque to 
take up the bill, or for some other mode of settlement 
according to the practice of each bank. Notices, too, 
are often made out for the earlier indorsers and drawer 
of the bill, and, if the bank is not sure of the value of 
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its recourse upon the last indorser, it will be careful to Chap. XV. 

send these notices to the addresses of those on whom 

recourse is desired. In practice, these are often sent 

under cover to the customer who discounted the bill — ^he 

knows the address of the indorser with whom he dealt 

can send on the notice or not, as may be necessary — for 

as a rule the bank is satisfied with its right against its 

own customer, and can leave him to conduct his own 

business. 

In the ease of a bill for collection dishonoured, the Bills for 
form of notice is simpler ; the bank does not require to ^^ ®^ ^^^' 
claim against its customer in respect of it, but merely 
informs its principal of the dishonour, within the same 
time as if the banker were the holder and the principal 
the last indorser ; and he upon receipt of such notice has 
himself the same time for giving notice as if the agent — 
i.e., collecting bank — ^had been an independent holder. 
The bank, therefore, does not make out more than one 
notice, nor does it claim against anyone; but the case 
would be different if a banker's lien existed over the 
document. 

If the dishonoured bill should be a foreign one, Foreign 
appearing on the face of it to be sueh, it must be pro- 
tested for non-payment or non-acceptance, as the case 
may be, and if it be not so protested, the drawer and 
indorsers are discharged. A bill which has been pro- 
tested for non-acceptance may be subsequently protested 
for non-payment. 

''Noting^' is prior to ''protest,'* and refers to thcNotinar. 
minute made by the notary public on the bill at the time 
of its dishonour ; the minute includes a mark or reference 
to the notary's register. In order to make his note, the 
notary, by himself or by a clerk, makes a separate pre- 
sentment of the bill. 

The ^^ Protest'' is a formal notarial certificate of Protest, 
the fact of dishonour, subsequently written out and based 
upon the noting. 
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Chap. XV. When a bill requires to be protested, and the services 



of a notary cannot be obtained at the place of dishonour. 
Act § 94. any householder or substantial resident of the place may 
in the presence of two witnesses giye a certificate signed 
by them, attesting the dishonour of the bill, and the cer- 
tificate shall in all respects operate as if it were a formal 
protest of the bill. 



CHAPTER XVI. 
FORGERIES (1). 
The subject of forgeries is a very wide one, in the Chap. XVI. 



sense that you may meet with forgeries in almost any 
direction and of the greatest variety. 

Forgery has been defined in the common law as '*the 
fraudulent making or alteration of a writing to the 
prejudice of another's righf ; in another phrase, **the 
making of a false document with intent to defraud.'' 

In New South Wales the criminal law is chiefly con- 
tained in statutory enactments now consolidated in the 
Crimes Act, 1900. For the purposes of the Crimes Act 
forging is defined; it means **the counterfeiting or alter- 
ing in any particular, by whatsoever means effected, with 
intent to defraud, of an instrument, or document, or of 
some signature, or other matter or thing, or of any attes- 
tation, or signature of a witness, whether by law required 
or not, to any instrument, document, or matter, the forg- 
ing of which is punishable under this Act." 

It can be readily perceived that this definition, of Uttering, 
the Crimes Act, is wide enough to include the shorter one 
already quoted, viz., *'the making of a false document 
with intent to defraud," which has the merit of being 
short and easy to remember. 

Of course the offence of forgery is complete when 
the false document is made with criminal intent. But 
no harm to anyone can result until the forgery is uttered 
or put off upon some innocent person; and this is not 
of necessity done by the forger. Therefore the uttering 
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Chap. XVI. of a forgery is a separate offence, of the same class as 
forgery and punishable to an equal extent ; and the words 
utter or uttering are specially defined. When used in 
the Crimes Act with reference to a forgery, they mean 
**that the person uttered, offered, disposed of, or put 
' off the same with intent to defraud, knowing it to be 
forged.'' 

Protection against the forgery or uttering of bank- 
notes or bills of exchange is given by the Crimes Act, 
under which punishment may extend to fourteen years' 
penal servitude, but in cases where the forgery is only 
by a wrongful representation of authority, as an indorse- 
ment per pro., the limit of punishment is only ten years. 

The first thing that occurs to many, when the word 
forgery is used, is the direct forgery of a signature, but 
really so many other acts amount to forgery that it may 
be well to give a few illustrations. 

Illustrations Thus, drawing a cheque without authority on behalf 

of forgery. of an employer and signing for him per pro. by an em- 
ployee would constitute forgery, if this false pretence of 
authority on the part of the employee were made with 
intent to defraud ; but if the criminal intent were absent, 
it would not be forgery, though none the less ineffective 
to bind the pretended drawer. 

Putting an address to the name of the drawee of a 
bill of exchange while the bill is in course of completion, 
with the intention of making the acceptance appear to 
be that of a different person will be forgery. Similarly, 
to fill in a blank cheque already signed with a proper 
signature would be a forgery if done by a party having 
no authority and with dishonest intention ; so, to fraudu- 
lently increase the amount of a regular cheque and make 
it appear to be a cheque for a different amount is forgery. 
And where a bill of exchange, payable to AB, came to 
the hands of another AB, who fraudulently indorsed it,' 
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that was forgery. So it was, where a prisoner had written Chap. XVI. 
certain names across the hack of cheques drawn by him- 
self in favour of self, or bearer. Also, where one S. 
signed a draft in the name of H. Turner, jun., of Noah's 
Row, Hampton Court, there being no such place or per- 
son. 

In all these instances, of course, the presence of a 
criminal intention is necessary, or the crime of forgery 
has not been committed. 

It is worth while to see where lawyers have drawn 
the line between forgery and false pretences. 

It is considered by the writers of text-books that if Forgery and 
A should personate B and draw a cheque in his assumed tenceiu^^ 
name (whether of a fictitious or an existing person) upon 
a bank with which he had in his assumed name opened 
a genuine account by the actual payment of money to 
his credit, that would not be a false document and that 
if, when such an account were depleted, A, by issuing 
a further and valueless cheque on the same account, 
obtained any credit or goods, that would be false pre- 
tences simply. That is to say, if A knew the cheque 
would not be paid, the fraud would make him guilty of 
false pretences; but the document could not be termed 
a false document, and thus the offence could not amount 
to forgery. 

A New South Wales case is reported in some of our Reconstruct- 
local books, where it was held that the filling in a date cheque!*^'^ 
on a cheque reconstructed from torn pieces of the original 
cheque, which pieces the owner (who was the drawer, 
and who had never issued the cheque, but torn it up to 
destroy it) had abandoned, was not forgery, and that 
to obtain money dishonestly by such a cheque was false 
pretences merely. I should have thought it was forgery 
or uttering, as the case might be. I should have thought, 
if the drawer, not having dated the cheque nor issued it, 
tore it up in that incomplete state to destroy it, that it 
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Chap. XVI. was not a cheque ; and therefore, if anyone with f raudu- 
lent intent pasted it together and made it appear to be 
the drawer's cheque, it would be a false document and 
a forgery, and that if anyone, knowing the taint in the 
document and for dishonest purposes, added a date to 
give it a greater similitude of reality, that too would 
be a forgery. There is no authorised report of the case, 
which is an old one. The digested account is based upon 
a newspaper report, and would probably not be con- 
sidered as having much authority. Of course, you will 
remember from the Bills of Exchange Act that the 
absence of a date does not invalidate a cheque, and the 
holder has authority to fill it in. 

Forgery a Now, a forgery is for most purposes in law a nullity, 

nullity. j^jjj ^^^ YiELve no effect in rendering liable parties who, 

by the deceit that has been practised, are made to appear 
to be involved in the false document. Thus, if a bank 
pays a cheque purporting to be that of a customer, but 
in fact a forgery, the customer cannot be debited with 
the amount. This is one of the simplest and best-known 
risks to which a bank is exposed. 
Other invalid The difficulties of a bank as to documents in the 
documents, nature of forgeries are not limited to those in respect of 
which the crime of forgery has been committed ; for there 
may be a great many documents which are shams and 
inoperative to affect the rights of partias and yet not 
technically forgeries, by reason that they were made with- 
out any intent to defraud. Illustrations of this are most 
likely to be found where one person purports to be sign- 
ing on behalf of another, but has no authority to do so, 
as in the first of the examples of forgery already quoted. 
Such documents are as ineffective to alter the rights 
of a party charged by the document as a complete forgery 
would be; for they are simple shams, and it is a first 
principle of law that in a transaction which is to have 
effect as a voluntary transfer of goods or credit, or 
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acceptance of an obligation, the mind and will of the Chap. XVI. 
party to be bound must accompany the formation of lia- 
bility; of course, consent by delegated authority is the 
same as actual personal assent. 

There are, naturally, many cases where it is a matter 
of great difficulty to ascertain the presence or extent of 
delegated authority, and there are cases where a sham or 
forgery has been issued, and the circumstances of its 
issue or the conduct and dealings of parties subsequent 
to its issue are such that the law will allow the subsequent 
adoption or ratification of the document by the pretended Adoption or 
drawer, or even by reason of his conduct stop him from estoppel, 
denying the authority or full effect of the document; in 
suoh cases, if the document has been paid by the bank, 
the drawer, or acceptor, as the case may be, can be 
charged with the amount. Next chapter will deal with 
this branch of the subject. 

To return to the general principle that a man can 
only sign away his rights with a willing or intending 
mind. This is well recognised and provided for in ex- 
press terms in the Bills of Exchange Act, which pro- Act, s. 24. 
vides, in section 24, that *' where a signature on a bill 
is forged or placed thereon without the authority of the 
person who signature it purports to be, the forged or 
unauthorised signature is wholly inoperative, and no 
right to retain the bill or give a discharge therefor, or 
enforce payment thereof against any party thereto, can 
be acquired through or under that signature, unless the 
party against whom it is sought to retain or enforce pay- 
ment of the bill is precluded from setting up the forgery 
or want of authority. ' ' 

But nothing in the section is to affect the ratification 
of an unauthorised signature not amounting to forgery. 
And the 25th section provides that * ' a signature by pro- Act, s. 25. 
curation operates as notice that the agent has but aCf post, p. 
limited authority to sign, and the principal is only bound 
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Chap XV[. by such signature if the agent in so signing was acting 



^ within the actual limits of his authority/' 

By other provisions of the Act banks, paying or 
collecting cheques, are in certain cases protected in the 
event of forged indorsements or crossings, viz., 60, 80, 
82 ; these have been dealt with in the preceding chapters. 
The main dangers to which the paying banker is left 
exposed are the following : — 
Ct post, pp. (1) Forgery of his customer's signature as drawer 

227, 232. ^f cheques, acceptor of bills, or maker of pro- 

missory notes; 
Cf. post, p. (2) Fraudulent alteration of the amount of 

*'** cheques presented for payment; 

Cf. aiue, p. (3) Forged indorsement in bills accepted payable 

at the bank ; 
{cf, Paget, p. 143) these are the risks arising out of the 
bank's contractual relationship with its customers. There 
is also 

(4) Danger of paying a forgery of the bank's 
own paper, such as notes, drafts, and bank 
cheques. 
With regard to the loss caused by paying a forged 
note of his own bank by a bank's officer, it may be inter- 
esting to explain his position with the bank. 

Under the ordinary contract of employment, a bank 
has, as employer, no universal right to make one of its 
clerks bear the loss occasioned by payment of a forged 
note. If the note were taken in the ordinary course of 
business, and in spite of the exercise of due care and 
diligence, the loss should fall on the bank. If, on the 
other hand, the loss were due to negligence on the part of 
an officer, he would be liable to indemnify the bank. But 
in any case the contract of employment might be so framed 
as to make the clerk liable at all hazards for a forgery 
taken, and the contract may be varied from time to time, 
especially on the appointment to new work or a higher 
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position ; and a known rule of the bank or a special in- Chap. XVI. 

struction to one being promoted to the position of teller, 

which was acquiesced in, would of course have this effect. 

I think that in such cases banks are habitually quite fair 

with their officers. And, at all events, though the law is 

as I have stated, the wisdom of disputing a small point 

with one's employer is a different matter. 

Similar considerations would apply to the case of 
a ledger-keeper paying a cheque on which the signature 
of a customer was forged. 

With regard to the person to whom the forgery has 
been paid — cf. mistake of fact, infra. 

With regard to the risks springing from forgery of 
•a customer's signature as acceptor or maker of domiciled 
bills or promissory notes, these may be minimised by 
securing from the customer at intervals, lists of his accep- 
tances and promissory notes falling due and payable 
at the bank. The practice is, however, dying.out. 

Assuming now that a bank has paid a straight-out Forgery of 
forgery as for a customer, about which there is no doubt sig^natme.* 
that the customer cannot be debited, the question arises 
as to what are the bank's remedies. 

Of course, if payment was obtained by the forger or 
utterer, or anyone deriving through them in bad faith, 
the money can be recovered from the party to whom it 
was paid, though such a person is usually hard to find 
or not worth attacking. 

If the forgery has been paid to an innocent holder, Money paid 
who presents it in good faith, believing it to be the real JJJj™^^"*^^^ 
obligation of the customer indicated (the bank paying fact, 
in the same belief) there is a mutual mistake of fact 
between the innocent holder and the bank, and the gene- 
ral rule of law in such cases is that the money paid away 
in mistake may be recovered from the party paid. 
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Chap. XVf. In the case of negotiable instruments, however, 

Qo^i^ri^^ difficulties are added to the situation when the instru- 
appliod to ment has been negotiated, and there are more than one 
inftriiments. indorser, for these have rights among themselves, and this 
will be so even in the ease of a sham or forgery, if inno- 
cent indorsers have among themselves dealt with the 
forgery on the footing of its being an honest bill ; there- 
fore quick discovery of the mistake, and notification in 
time to preserve the rights of indorsers, is of importance. 
This law may be illustrated by summarising two of 
the most important cases. 
1896, 1Q.B.7. In the London and River Plate Bank v. Bank of 
Liverpool, the plaintiff bank had issued from its branch at 
Monte Video to the purchaser, one H. Garcia, a merchant 
there, a draft for £261 Os. lid. on its London office at 
120 days' sight, payable to the order of Fueyo, with 
whom H. Garcia desired to settle an account. The draft 
was drawn in a set of three. H. Garcia posted the first 
of exchange to Fueyo, Havannah ; by next mail he wrote 
again and posted the second of ex<jhange. Neither of 
these letters ever reached Fueyo. But a person calling 
himself Pedro Garcia called upon Loychate and Co. 
(apparently bankers and merchants in Havannah) and 
presented this draft (both the first and second exchange) 
and asked to have it discounted. It then bore indorse- 
ments by Fueyo to H. Garcia and by H. Garcia to Don 
Pedro Garcia. Both these indorsements were subse- 
quently discovered to be forgeries. 

Loychate and Co. would not discount the bill before 
they learned of its acceptance. They got the so-called Don 
Pedro Garcia to indorse it ''Pay to the order of Messrs. 
Larrinaga and Co. value in account with Loychate and 
Co. — date — Pedro Garcia.'* The draft then went for- 
ward in their ordinary correspondence to Larrinaga and 
Co., Liverpool, who secured acceptance by the London 
and River Plate Bank, and advised Loychate, who paid 
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Don Pedro, who, having got the cash, disappeared and Chap. XVI. 
could no longer be found. 

In due course the bill matured. Prior to due date, 
Larrinaga and Co. had credited Loychate with the bill, 
subject to payment, and so advised them, and had also 
paid the bill into their own account at the Bank of Liver- 
pool, received credit and drawn against it. 

On the due date the acceptance was presented to 
the London and River Plate Bank by Glyn, Mills, Currie 
and Co., as agents for the Bank of Liverpool. It was 
paid, and credit for it transmitted by Glyn, Mills, Currie 
and Co. to the Bank of Liverpool. 

Some months afterwards the forgery was discovered, 
and the third of exchange paid by the plaintiff bank to 
the true owner. 

The London and River Plate Bank had then paid 
their draft twice over; the first payment being upon a 
mistake of fact as to the genuineness of the indorsements. 
This action was therefore brought against Glyn, Mills, 
Currie and Co. and the Bank of Liverpool and Larringa 
and Co. to recover the first payment. 

All previous cases were reviewed, and the bank was 1829, 9 B. &0. 
held unable to recover. In the course of his judgment, 
Matthew, J., said: **In Cocks v. Masterman, the simple 
rule was laid down in clear language for the first 
time that when a bill becomes due and is presented for 
payment, the holder ought to know at once whether the 
bill is going to be paid or not. If the mistake is dis- 
covered at once, it may be the money can be recovered 
back, but if it be not, and the money is paid in good 
faith, and is received in good faith, and there is an inter- 
val of time in which the position of the holder may be 
altered, the principle seems to apply that money once 
paid cannot be recovered back. 

**That rule is obviously, as it seems to me, indispen- 
sable for the conduct of business. A holder of a bill 
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Chap. XV J. cannot possibly fail to have his position affected if there 



be any interval of time during which he holds the money 
as his own, or spends it as his own, and if he is subse- 
quently sought to be made responsible to hand it back. 
It may be that no legal right may be compromised by 
reason of the payment. For instance, the acceptor may 
pay the bill and discover on the same day that the bill 
is a forgery, and so inform the holder of it, so that the 
holder would have time to give notice of dishonour to 
the other parties to the bill; but even in such a case it 
is manifest that the position of a man of business may be 
most seriously compromised, even by the delay of a day. 
Now, that clear rule is one that ought not to be tampered 
with. It is one of the few rules of business which is 
perfectly clear and distinct at present; and, as it seems 
to me, is unimpeachable." 

Bank collect- '^^^ ^^'^ ^ ^^^ useful to illustrate the position of 
ing a forgery, the bank collecting proceeds of a forgery; for instance, 
Glyn, Mills, Currie and Co. were mere agents for collec- 
tion, and the case against them was abandoned, no doubt 
because the plaintiffs saw it would be futile ; and as be- 
tween the Bank of Liverpool and Larrinaga and Co. the 
judgment made it clear that the liability to repay (had 
any existed) would depend upon whether the Bank of 
Liverpool had received payment as agents for collection 
simply, in which case they would be entitled to be dis- 
charged from the suit, or as holders for value, as had 
actually been the case. Thus, had the liability existed, 
the Bank of Liverpool was properly sued. This case was 
decided in 1895. 
1903, A. C. 49. More recently still, and by higher authority, there 
was decided in the case of the Imperial Bank of Canada v. 
the Bank of Hamilton (Privy Council). 

The Imperial Bank, who appealed, were the defen- 
dants in the suit and the Bank of Hamilton were plain- 
tiffs. 
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The forgery was of a marked cheque. [The practice Chap. xvi. 



of marking cheques to show them to be good has gone Forgery of 
out of use in Sydney, where a bank in such a transaction marked 

ciieque. 

always now retains the cheque presented and issues its [Practice in 
own instead.] ^^^"^y-^ 

The Bank of Hamilton had marked as good a cheque 
for $5, drawn by one Bauer, a customer ; he fraudulently 
raised it to $500, deposited it with the Imperial Bank, 
who placed it to his credit; he forthwith drew cheques 
upon the account so opened, and they were honoured 
in the usual course of business. 

The cheque was paid by the Bank of Hamilton to 
the Imperial Bank through the Clearing-house on Janu- 
ary 27th, a.m.; next day Bauer's account was turned up 
and the fraud discovered. The delay of a day in veri- 
fying payment of a marked cheque was proved to be 
usual in those parts. 

The effect of marking a cheque in this way was ex- 
plained in a previous case thus: **A cheque certified 
before delivery is subject as regards its subsequent nego- 
tiation to all the rules applicable to uncertified cheques. 
The only effect of the certifying is to give the cheque 
additional currency by showing on the face that it is 
drawn in good faith on funds sufficient to meet its pay- 
ment, and by adding to the credit of the drawer that of 
the bank on which it is drawn." 

As soon as the mistake had been discovered, the Bank 
of Hamilton gave notice to the Imperial Bank, offered 
to pay the cheque as for $5, and claimed the difference, 
viz., $495. The Bank of Hamilton brought this action 
to enforce that claim, and were held entitled to receive 
the money; against that decision the Imperial Bank 
appealed, but were beaten on the appeal. The following 
extract shows the nature of the judgment of the Privy 
Council : — 

**The cheque for the larger amount was a simple 
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Chap. XV f. forgery, and Bauer, the drawer and forger, was not en- 
titled to any notice of its dishonour by non-payment. 
There were no indorsers to whom notice of dishonour had 
to be given. The law ss to the necessity of giving notice 
of dishonour has, therefore, no application. The rule laid 
down in Cocks v. Masterman, and recently reasserted in 

Vidempra, even wider language by Matthew, J., in London and 
River Plate Bank v. Bank of Liverpool, has reference to 
negotiable instruments, on the dishonour of which notice 
has to be giv;:^^ to someone, namely, to some drawer* or 
indorser, who would be discharged from liability unless 
such notice were given in proper time. Their Lordships 
are not aware of any authority for applying so stringent 
a rule to any other cases. Assuming it to be as stringent 
as is alleged in such cases as those above described, their 
Lordships are not prepared to extend it to other casas, 
where notice of the mistake is given in reasonable time, 
and no loss has been occasioned by the delay in giving it. ' ' 
It will be seen that this decision is not in perfect 
harmony with the previous one in the case of the River 
Plate Bank, and to the extent of the doubt raised as to 
the too great stringency of the rule, in that case, the law 
must be regarded as doubtful. 

It is. a little curious that these cases dealing with 
forged drafts and marked cheques should have required 
decision, and yet no case have arisen on the far more 
usual instrument, viz., an ordinary cheque. In the event 
of such a cheque proving to be a forgery, and having been 
Money paid P^^^ ^^ ^^^ innocent victim of the forgery or his agent — 
0" a forged there being no intermediate indorsers — it would seem on 
principle the paying bank would be entitled to recover 
the money. The Bank of Hamilton case seems practi- 
cally to decide so much, and before that decision this 
was the opinion of good banking lawyers — that is, assum- 
ing the banker's negligence, other conduct, or delay did 
not disentitle him to relief. 



cheque. 
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There was a further and very interesting point in Chap. XVI. 
the Bank of Hamilton case. It was claimed that the Negligence of 
Bank of Hamilton was guilty of negligence, for which it ^"^ marking 
should be held liable, in marking and allowing to go out 
of its office a cheque with such a blank in it as to be 
capable of easy alteration, and although this part of the 
case was not developed, it opens up a very interesting 
point, which will come naturally into next chapter. 



CHAPTER XVII. 

FORGERIES (2)— ADOPTION OR RATIFICATION 

(MARSHALL v. COLONIAL BANK)— 

ESTOPPEL. 

Chap xvif. It has already been laid down as a first principle of 
law that a person only signs away his property with a 
willing or intending mind, and that the giving of a bill 
or cheque, or incurring any kind of liability upon such 
an instrument, is subject to the same rule. 

An instance of this rule was given in last chapter 

Supra. in the case of the Imperial Bank of Canada v. the Bank 

of Hamilton. There, a bank had marked a cheque good 
for $5, and it was subsequently taken out of the bank 
and increased to $500, so that it appeared to be a marked 
cheque for that amount, and was dealt with by another 
bank as such, and yet it could only be enforced against 
the bank which marked it as a $5 cheque. 

Another striking instance of this same proposition 

1 C.L.R. 243. ^^ Is-w was the recent case of McLaughlin v. the ^^ Daily 
Telegraph" Newspaper Co. McLaughlin had, while 
insane, given his wife a power of attorney to deal 
with his property, and she alienated it, but when he re- 
gained his sanity he proved that the power was given 
while his mind could not accompany the transaction. 
It followed that, upon this being satisfactorily shown, 
the power fell to the ground, and any disposition or giv- 
ing or selling of his property depending upon that power 
fell with it. The Court ordered the property in question 
to be restored. . But, being a Court of Equity, restoration 
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was only ordered subject to McLaughlin allowing credit Chap. XVII. 
to the other side for the moneys realised of which he had 
actually received the benefit. 

In the last chapter we considered the case of a bank 
being landed with an invalid instrument, which it has 
innocently paid, and the possibility of recovering the 
money from the party who received it. 

Generally, if this is not possible, the bank must be 
the loser. But it was pointed out there are cases in which 
the drawer or other person liable may have so conducted 
himself as to be treated in law as having ratified or 
adopted the instrument in question as a valid obligation 
of his own. 

The simplest illustration of this would be a case Unauthorised 
where a clerk, having no authority to draw cheques on®'^"*^"^®* 
his master's account, but having a certain amount of 
discretion and confidence reposed in him by his master, 
in the absence of the latter concludes some transaction, 
and gives a cheque purporting to be signed on account 
of his master by himself as agent. In the ordinary case, 
the master is not bound by this cheque, and the bank 
cannot pay it at the master's expense; so far as the 
account of the employer is concerned, the cheque is waste 
paper. 

But should the master discover what had been done, Expreaa 
and decide to confirm the action of his clerk, his proper *^ ' cation, 
course would be to write to the bank and specially sanc- 
tion the payment of that cheque j that would be an express 
ratification. Ratification may, of course, be either ex- 
press or implied from the conduct of the apparent 
drawer. To illustrate an implied ratification, we willj^^ jj^^ 
take a simple case. Let us suppose that in the case ratification, 
of the master and his clerk, the transaction, for which 
the master's liability is in question, consisted in the pur- 
chase of material used in the master's business; that 
upon his return the master sees this material, which has 
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Chap. XVII. been recently brought upon his premises, and which he 
knows is always bought for cheque on delivery ; without 
asking any questions he allows the material to be used; 
also he has had access to his cheque book, and has seen, 
from his clerk's note in the butt of the book, that in his 
absence this cheque was drawn. Under these circum- 
stances, he has adopted the contract for purchase of the 
material made by his clerk, and must pay for it ; probably 
also his conduct, coupled with subsequent silence, 
amounts to a ratification of his clerk's assumption of 
authority in drawing the cheque. It would be competent 
for a jury to find so ; and in this case he must not only 
pay for the goods, but can be made to do so in the par- 
ticular way of honouring that cheque. The bank, know- 
ing nothing of this, would still have no authority to 
pay the cheque but, supposing it to have paid, and 
afterwards to be attacked by its customer for charging 
the cheque against him without authority, then the bank 
could, upon proving the facts which amounted to adop- 
tion, successfully defend itself, and it would not be 
fatal that the ratification of the clerk's signature had 
been made to the payee of the cheque only ; for the bank 
which paid the cheque, or any holder in due course, sub- 
sequent to the payee, would be entitled to the benefit of 
the ratification. 

It should be noticed that, in point of law, the relief 
to the bank would not depend directly on the ratification, 
for as between the bank and the drawer the bank would 
be in a position different to any ordinary holder for 
value, inasmuch as, whatever clerk of the bank took or 
paid the cheque, the knowledge of the bank as to the 
proper signature for drawing upon that account would 
be imputed to it; therefore the bank would be a holder 
for value (bona fide, no doubt), but with notice of the 
defect in the cheque. But the position of the bank would 
be saved by the ratification indirectly, for, once given, 
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the ratificatiou enures, not for the payee only, but for Chap. xvii. 
the benefit of the subsequent holders to whom the 
cheque may be negotiated. Any of these could en- 
force the cheque against the drawer. If, then, he 
attempted to escape liability to the bank on the ground 
that its knowledge, of the defect in signature invalidated 
payment, the bank could reply by claiming an equal 
amount of money as paid for the use of the drawer, and 
to avoid circuity of action. 

The implied ratification of a signature, and a bank's Ratification 
justification for paying upon it, may depend, however, ^ ^*'^^" 
upon conduct which is directly within the notice of the 
bank. For instance, in the case described, we will sup- 
pose the bank to know that a great degree of confidence 
was placed in that clerk by that master, and to have paid 
without question the first cheque of the kind presented, 
and that afterwards the master had his pass-book, and 
checked it, and made no demur, and then another cheque 
drawn in the same way was presented through the same 
channel. Under these circumstances, if the bank paid 
this cheque, it might fairly claim to be justified in 
assuming that the master by his previous conduct had 
in the first instance ratified the clerk's assumption of 
authority, and that implied authority for future similar 
transactions had been given. 

In the language of a very great Judge, used in a case 
when a man had paid a bill improperly accepted in his 
name, and was thereafter sought to be charged with other 
and similar bills, ^'One who pays one hill which purports l^erWiWes, J. 
to bear his signature as acceptor thereby makes evidence Be^^gii^Ljj 
against himself that the person who wrote the acceptance ^ C. P. 47. 
did so with his authority; and if the bill is given in a 
course of business implying a continuance of such autho- 
rity, it may be conclusive evidence.'' If, instead of the 
words italicised above, you read toe who knowingly 
allotvs a cheque which purports to be his to be charged 
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Chap. XVII. against his bank account , and complete the sentence as 
before, you will have a statement of law applicable to 
customer's current accounts. 

In the case, the jury found, and was held competent 
so to find, that by the adoption of the one forgery the 
seeming acceptor was not precluded from denying others 
of the same kind, on the principle that **one swallow 
does not make a summer," and there being no regular 
course of business in question, but a variety of separate 
business transactions. 

Ratification implied from conduct is, of course, the 
ratification of some thing already transacted, and re- 
peated ratifications, or perhaps the ratification of a single 
act done as in the ordinary course of business, are matters 
of conduct upon which implied authority for the future 
may be founded. 

The question as to how far a customer's acceptance 
acquiescence o^ ^is pass-book and revision of it without demur consti- 
in pass book tutcs a ratification of payments charged against him, 
and shown therein, is fully discussed in Sir John Paget 's 
book in the chapter on pass-books. It seems that a cus- 
tomer will not be allowed, as a rule, to re-open an account 
that he has not, after having the opportunity, demurred 
to; but that the English decisions on the point are not 
in complete harmony with each other, nor very helpful 
to the bank; and that the American decisions give the 
banker greater protection, and are besides more in accord 
with modern tendency. 

Questions of adoption or ratification, and of implied 
authority, depend always upon the particular facts of 
each case. The cases present such varying facts that we 
cannot lay down general principles by which at once to 
distinguish a set of facts which amount to adoption from 
a set of facts which do not. 
Relationship In determining any such question, the principal 

of parties. points to be considered are. Whether he whose signature 
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has been forged, or used without authority, has lain by Chap. XVII. 
after knowledge of the forgery and allowed someone, to 
whom he owed a duty, to lose by it, or to be placed under 
a risk by it ? or. Was not the loss jjaused simply by deal- 
ing in the forgery, and independently of the subsequent 
conduct of him whose signature was forged? or. Did any 
benefit by reason of the forgery accrue to him who denies 
the instrument? or, Did he who denies the instrument 
deal with it in sueh a way as to mislead the transferree 
into the belief that the document issued was his ? &c. You 
will see that the object of any such questions or tests as 
I have described is simply to get a point of view of the 
facts which will bring out clearly the relationship of the 
parties, and what each person concerned actually did 
and intended with regard to "the document in question. 

I will now endeavour to illustrate the subject by 
reviewing some of the more important decisions. 

McEenzie v. British Linen Co. was a case decided ,,q^-, 
by the House of Lords. The British Linen Co., a Scotch 6 a pp. Cas. 
bank, had been imposed upon by a forger, for whom they 
had discounted a bill; this bill, which was a forgery, 
purported to be drawn by McKenzie and another on the 
forger, accepted by him, and indorsed by the drawers; 
it was for £76 ; both the signatures of McKenzie and those 
of McDonald (the other drawer and indorser) were 
forged, and neither of them had had any previous deal- 
ing with the bank. The bill became due on the 10th 
April, and was not paid. On the 12th April, which was 
a Saturday, the bank posted dishonour notices to both 
the drawers. McKenzie received the notice the same 
evening, but did not go to the bank. 

On the following Monday morning the forger 
called at the bank with a bill, blank as to amount, 
purporting to be drawn, accepted, and indorsed in 
every way like the unpaid forgery, and asked for a 
renewal. The bank refused this, but on payment of £6 
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Chap. XVIE. agreed to renew for £70. The bill was then filled in for 
that amount; it purported to be due in three months, 
upon the 17th July. It was simply a fresh forgery. 

Three days before due date the bank sent a notice 
to McKenzie:'**Your bill on John Fraser (i.e., the for- 
ger) for £70 is due on the 17th July, and lies at the office 
for payment." McKenzie received this, but did not 
come to the bank. On the 17th July the bill was dis- 
honoured, and the bank again wrote, and demanded that 
the drawer should order the bill to be retired at once. 
The bank received no answer, and wrote again on the 
21st. On the 25th the matter was placed in the hands 
of the bank's law agent, and he on that day wrote again 
to McKenzie and the other drawer. Four days later 
(29th) McKenzie 's solicitor called in reply, and refused 
(m his client's behalf to pay the bill on the ground of the 
signatures being forgeries. 

There had been no change in the position of the bank 
between the 14th and 29th of July. 

As between McKenzie and the forger the story was 
somewhat as follows : — McKenzie was a simple and illite- 
rate man, though not unacquainted with bill transac- 
tions — and in the report of the case before the House of 
Lords prominence is slyly given to this fact, as though 
the reporter in private had his own Scotch doubts. 
McKenzie and Fraser (the forger) had had no previous 
transactions, but soon after the discounting of the first 
bill McKenzie received a letter from Fraser asking him 
to call, as **he had some particular thing to tell him,'' 
to which at first he paid no attention, but on receiving 
notice from the bank with regard to the first bill, he 
thought the John Fraser referred to must be the same, 
and called on him before going to the bank on the same 
Monday on which the renewal had been effected. 

Fraser then admitted to McKenzie that he had forged 
his name, but also solemnly assured him that he had paid 
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the bill by cash. The old forgery was handed over to Chap. XVII. 

McKenzie, who took it away. The matter being appar- 

ently all settled, McKenzie did not go on to the bank. 

Of course, upon these facts he was unaware that any 

further bill purporting to be his was afloat, or that the 

bank had any interest in any such document. Before 

they parted he got a letter from Fraser, post-dated the 

next day, to the effect that before that date he had not 

signed a hill in Fraser's favour. He then had a dram 

with Fraser, who also lent him £3 or £4 for a few days 

{which was repaid). 

The bank's business throughout was transacted by 
its agent at Inverness. 

The evidence was very conflicting, Fraser 's story 
being in complete contradiction of McKenzie 's; the story 
of the other drawer went to substantiate McKenzie, and 
the Court of first instance found in his favour; and as 
a result of the criminal proceedings Fraser was found 
guilty of forgery. Upon the first appeal the bank won; 
but, upon carrying the appeal to the House of Lords, 
McKenzie won, and the judgment of the Court which 
tried the case was restored. 

The bank's claims were: — (1) That the bill had been 
drawn and indorsed by McKenzie or with his knowledge 
and authority; (2) that McKenzie had adopted the bills, 
and could not be allowed to plead forgery. As to the 
first of these claims, it was admitted that the signatures 
were not written by McKenzie; and therefore the bank 
had the burden of proving they were placed there with 
his knowledge or authority; but there was a lack of 
credible evidence on that point, so that the claim could 
not be sustained. It is clear the case is as near the line 
as possible, and had the suspicious circumstances^ itali- 
cised above, been incapable of explanation on the ground 
of McKenzie 's simplicity, so that the Court which heard 
the witnesses had refused credence to him and believed 
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Chap. XVII. the story of Fraser, the bank would have won ; such, 
however, was not the case. As to the claim that McKen- 
zie had adopted the bill, and should be estopped from 
denying it, it was to be considered that the bank had 
in the first instance dealt with Fraser alone, and that 
afterwards when the renewal was taken the agent again 
dealt with Fraser alone and committed himself to dis- 
count the renewal without waiting for news from McKen- 
zie, and that though McKenzie had lain by from July 14 
to 29 without communicating with the bank, no further 
loss or change in the bank's position had been caused 
thereby. The following passage sufficiently shows the ' 

ground of the judgment : — ''It would be a most unreason- 
p. 109. able thing to permit a man who knew the bank were 

relying upon his forged signature to a bill to lie by and 
not to divulge the fact until he saw that the position of 
the bank was altered for the worse. But it appears to 
Silence me that it would be equally contrary to justice to hold 

impiy'''^''^*''^^^ responsible for the bill because he did not tell the 
adoption. bank of the forgery at once, if he did actually give the 
information, and if when he did so the bank was in no 
worse position than it was at the time when it was first | 

within his power to give the information. ; 

**I do not think that the Scotch cases which have 
been cited at the bar bear out the proposition that silence 
p. no. in circumstances such as occur in the present case is per 

se sufficient to imply adoption of a forged biil.'^ 

1896, A.C. ^^ the more recent case of OgUvie v. West Australian 

257. Mortgage and Agency Corporation, a question was de- 

cided by the Privy Council with regard to the conduct 
and silence of a customer against whose account the bank j 

had charged cheques, which had been forged by a clerk i 

of the bank, to the extent of £1,462 8s. Ogilvie, the 
customer, a squatter, had come into Perth in May, 1891, 
and obtained from one Edmund Canning, a son of the 
manager, and an accredited agent of the bank, his pass- 
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book made up to date, and then discovered these unwar- Chap. XVII. 
ranted items charged against him ; he communicated this 
fact to young Canning, who told him the cheques had 
been forged by Armstrong, and exhibited to him a con- 
fession of guilt written by Armstrong, dated May 6, 
1891. Ogilvie then said that Canning, jun., ** ought to 
make the matter known to his directors and have the 
man prosecuted." Canning asked Ogilvie not to make 
the matter public, saying that if he did so **the corpora- 
tion would lose all chance of getting the money back,'' 
that '*the man would be arrested and they would lose 
the money." Also that '*it would nearly kill his old 
father if I told the Directors." Upon this Ogilvie said 
nothing about the matter to anyone, and the forger was 
permitted by Canning, jun., to get away to England. 

Later, when Ogilvie demanded a rectification of his 
account, the bank resisted it, and claimed that Ogilvie 
was estopped from denying that the signatures to the 
forged cheques were genuine, and that he had ratified 
what the forger had done, and, of course, to back up this 
defence, the bank (which, according to the Privy Coun- 
cil, was really ^Canning, sen.) denied that it had ratified 
the action of Canning, jun., in permitting the forger to 
go to England, and tried to throw the responsibility for 
this upon Ogilvie. But the jury found that Edmund 
Canning was the accredited agent of the bank, and had 
knowledge of the forgeries before Ogilvie, and that it 
was at Edmund Canning's request that Ogilvie kept 
silent with regard to the forgeries for six weeks in order 
that the forger might go to England and send the amount 
of the forged cheques to the bank, also that Ogilvie had 
acted honestly, and solely for the benefit of the bank. 
It was held there was no estoppel to prevent Ogilvie 
obtaining a rectification of his account; and that under 
the circumstances the silence of the customer was not a 
legal wrong to the bank. The Privy Council thought, 
however, that if Canning's request to Ogilvie had been 
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Chap. XVII. made in such a way or under such circumstances as ought 
There may be ^ Create in the mind of a person of ordinary intelligence 
a duty to a suspicion or belief that the agent or ordinary managers 
of the bank's affairs meant to betray its interest, it would 
then have been the duty of Ogilvie to lay the whole 
matter before the directors. 



speak out. 



Ratification Although one may adopt or ratify a debit to one's 

of a forgery account depending upon a forgery, or be estopped from 
illeflral. 

disputing the charge, it is, I should point out, impossible 

to ratify the crime of forgery, after it has been accom- 
plished, in such a sense as to exonerate the forger from 
Brook V. the operation of the criminal law. And where a trans- 
Ex^^Cas' 89^' ^^^^^ turned out to be a written ratification of a forgery 
on the one part, given in return for a promise not to 
proceed criminally against the forger on the other; and 
where the holder of the bill had been, apart from the 
writing in question, in nowise misled or prejudiced by 
the party whose signature had been forged : it was held 
there was no estoppel and the ratification was void, as 
founded on an illegal agreement 

Estoppel and As to the terms *' estoppel" and ''adoption," it is, 

adoption. gs Sir John Paget says, not easy to define where, apart 

from adoption, estoppel as to the absolute forgery of the 

customer's signature comes in. But in the case of 

cheques which have been drawn upon a bank and then 

fraudulently increased in amount and paid by the bank 

for the larger amount, there are some passages in some 

decisions of authority, and in text-books, to the effect that 

Estoppel by ^^^ customer may, if he has been negligent in drawing 

negligence, the cheque, be estopped from disputing liability for the 

higher amount. 

The scope of this doctrine and its application are as 
1 C.L.R. 632, yet uncertain, and it is upon this hitherto unascertained 
^2T\L.R. 746<<gQj.ngj. ^f ^Q law" that the decision in the case of 
4 C.L.R. 196. Marshall v. Colonial Bank depends. But some of the 
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uncertainty has been cleared away by that decision, and Chap. XVII. 
in some States of the Commonwealth by Acts of Parlia- 
ment lately passed. 

This case is the most important one in pure banking 
law which has been decided since the establishment of 
the High Court of Australia. It was made the subject 
of an appeal to the Privy Council, and it is well worth 
the while of any student of banking law to understand it. 

The action was brought in the Supreme Court of 
Victoria by Marshall and Day against the Colonial Bank 
and Myers. Marshall, Day, and Myers were co-execu- 
tors, and had an account in the Colonial Bank, against 
which the bank was only to pay cheques signed by all 
three executors. It was the custom that Myers should 
fill in the cheques and forward them to the other execu- 
tors for their signatures, after which they were returned 
to and signed by him and issued. 

Myers on different occasions drew open cheques for 
£10, £2 6s. 4d., £50, £10, and £10 respectively. He wrote 
the amounts in words and figures so as to leave consider- 
able spaces before these amounts. He began each number 
with a capital letter. The cheques were forwarded as 
usual, signed as drawn, and returned to Myers, who then 
wrote in other words and figures, so that the cheques 
appeared to be for £110, £32 6s. 4d., £150, £110, and £110 
respectively. Myers then cashed the cheques and fraudu- 
lently appropriated the excess amounts to his own use. 

Subsequently Marshall and Day discovered the 
fraud, and claimed from the bank the balance which 
would have been at credit if only the true amount of 
each cheque had been debited. This the bank refused. 
They then brought an action claiming £430. 

The bank's defence was that the cheques were drawn 
without reasonable care and precaution and in a manner 
and form so negligent that the plaintife enabled and 
permitted the alterations and increases to be made, and 
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Chap. XVII. the bank paid such cheques so altered in good faith and 
without negligence; the bank contended that, therefore, 
the plaintiffs were estopped from alleging that the 
cheques so altered and increased were not their cheques 
or drawn by them or with their authority, and from 
alleging that the said cheques were, in fact, fraudulently 
altered and increased in amount. 

The bank's case, therefore, was that the customer was 
to be estopped upon the ground of negligence from 
proving the cheques to be forgeries. And the Chief 
Justice in Victoria instructed the jury there was a 
duty on the part of the customer to take care in drawing 
his cheques not to expose the banker to risks of loss 
in this way (or not to unreasonably expose) ; in effect, 
that there was a duty upon the customer not to draw 
cheques in such a way as to facilitate fraud. And the 
jury thereupon found the customer negligent, and judg- 
ment was entered for the bank. 

Upon this the plaintiffs appealed to the Pull Court 
in Victoria, who dismissed the appeal, and thereby in- 
dorsed the charge to the jury. The plaintiffs thereupon 
appealed to the High Court, who allowed the appeal, and 
caused judgment to be entered for the plaintiffs. 

Before explaining the judgment of the High Court 
it will be as well to see what had been decided in previous 
cases. 

1827 4 Binff '^^^ ^^^ ^^ Young V. Grote, decided many years ago, 

263j sv/pra, is the case most like Marshall v. Colonial Bank, A man 
about to leave home signed and left five blank cheques 
with his wife, desiring her to have them filled up for such 
sums as the purposes of his business might require. His 
wife got a clerk to fill in one of these cheques for 
£50 2s. 3d., and then asked him to get it cashed ; he then 
fraudulently turned the cheque into one for £350 2s. 3d. 
After the matter had been submitted to an arbitrator, 
the Court finally held the customer must bear the loss. 
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In the High Court it was very truly pointed out that this Chap. XVII. 
case of Young v. Grote was originally decided by four 
Judges, who gave as many different reasons for their 
decision ; that it had often been cited and commented on ; 
seldom, if ever, followed -; that many different explana- 
tions of it had been given; and that in 1896 the Lord 
-Chancellor of England formally invited the House of 
Lords to overrule it. 

That case has certainly got into all the banking text- 
books, and there was a very general feeling among bankers 
that it was settled law. 

In cases not between banker and customer the deci- ^^^> ^-C- 
fiions have been quite the other way. Thus in Scholfield 
v. Lord Londesborough, which was a decision of the 
House of Lords, it was held that the acceptor of a bill 
of exchange was under no duty to take precautions 
against fraudulent alterations in the bill after acceptance. Fraudulent 
That was a case where a bill for £500 was presented for acceptance, 
acceptance with a stamp of much larger amount than was 
necessary and with spaces left. The acceptor wrote his 
acceptance and handed the bill to the drawer, who after- 
wards fraudulently filled up the spaces and turned it 
into a bill for £3,500. In that case the authority of 
Young v. Grote was much relied upon, but was of no use Supra, 
to the unfortunate holder for value of the bill, who had 
purchased it for the full amount. 

And in the case of Imperial Bank of Canada v. Bank 1903, A.C. 49. 
of Hamilton, which you will remember from last chapter 
as the case where a bank had marked as good a cheque 
for $5 in which there were spaces, and it was subsequently 
increased to $500, the point was raised that the loss should Raising of 
he borne by the bank marking the cheque, by Teason of its ^^^^^ 
negligence in adding its authority to a document so open 
to easy alteration, but it was barely argued, as the Court 
considered the point settled by Scholfield v. Londes- Supra, 
borough. In this case the parties were in no contractual 
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Chap. XVII. relationship in respect of the document when the impos- 
ture was practised. 

The question that the High Court had to determine 
was whether the instruction given to the jury by the Chief 
Justice of Victoria was correct. In order that negligence 
such as would render the plaintiffs liable, or bind them 
by estoppel, could fairly be found against them, it was 
essential that there should be some corresponding duty 
to take care, which had been neglected. Now, as between 
Marshall and the bank there was the contractual tie of 
banker and customer, but there was no express stipula- 
tion that Marshall would take such a care, and none of 
the cases which lay down the effect of the ordinary bank- 
ing contract have ever decided that there is such an 
Implied dutj' implied duty upon the customer as not to draw his cheques 
of customer: j^ ^^^j^ ^ ^^^ ^ ^^ facilitate or leave open the door to 

fraud (unless Young v. Grote were such a decision) ; and 
on the other hand, in the case of custody of goods and 
delivery orders upon a warehouseman, such a duty had 
been expressly negatived. The High Court, therefore, 
determined, and this is the central point of the case, and 
the one I would enforce upon the attention of students, 
that there is no such implied duty to guard against fraud 
on the part of a bank's customers when drawing cheques. 
From the High Court the case went to the Privy 
Council, where the decision was upheld. The Privy 
Council, however, was somewhat more guarded than the 
22 T.L.R. High Court in the expression of its decision. It appar- 
196* * ^'^*^' ently recognised that there might be a duty on the part 
of the drawer of a cheque towards his hanker, which did 
not exist on the part of the acceptor of a bill towards the 
holder, but held that ** Whatever the duty of a customer 
towards his banker may be with reference to the drawing 
of cheques, the mere fact that the cheque is drawn with 
spaces such that a forger could utilise them for the pur- 
pose of forgery, is not by itself any violation of that 
obligation." 
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And the following judicial dicta, which had been Chap. XVII. 
approved in Scholfield v. Earl of Londesborough, were g^p^ 
again quoted with approval, viz. : — 

**That it was wrong to contend that it is negligence 
to sign a negotiable instrument so that somebody else can 
tamper with it"; and 

**That people are not supposed to commit forgery, 
and the protection against forgery is not the vigilance of 
parties excluding the possibility of committing forgery, 
but the law of the land.'' 

Final authority has therefore made it clear that in 
such a case there is no estoppel against the drawer by 
reason of negligence in the manner of drawing. Many 
bankers have regarded the decision as dangerous and 
unfair to their companies; and in Queensland an Act 
has been passed to obviate the effect of the decision. The 
enactment is by way of amendment of the Bills of Ex- 
change Act, and among other matters the following 
proviso is added to section 61 of the Act: — 

Where a bank in good faith and without negligence 60 N.S.W. 
pays a bill or note drawn on or made payable at the bank, ^°^* 
and the bill or note has been so drawn, accepted, or made 
by a -customer as to afford facility for any fraudulent 
alteration in the amount thereof, and the bill or note has 
been so fraudulently altered, the bank shall not be re- 
sponsible or incur any liability by reason of having paid 
the bill or note. [Bills of Exchange Amendment Act 
(Q.), 1905, section 3.] 

It should be noticed that the Amending Act refers 
only to alteration of the amount, and the reasoning and 
principles of Marshall v. Colonial Bank would still apply 
in ease of another alteration. 

Although Marshall v. Colonial Bank is a decision Another view 
that the bank may not rely on estoppel by reason of negli- ^oJ'onSf Bk^' 
gence in the drawing, and thus charge its customer with 



250 BANKER AND CUSTOMER 

Chap. XVII. raised cheques carelessly drawn, in respect of which it has ' 

not itself been negligent ; that case does not decide that 
other conduct of the drawer may not provide an estoppel. 
Yet the facts of that very case would seem to have invited 
such a defence, which the bank could have used at any rate 
as a second string. For the cheques were altered before 
issue, and afterwards issued by one of the drawers appar- i 

ently in an ordinary course under cover of his usual | 

authority, and persons taking the cheques would not, with 
ordinary care, and did not in fact, obtain notice of any ; 

defect or excess of authority on the part of the drawer \ 

entrusted with the issue. It may be observed that this 
view of the case would appear to bring it into line with 
Young v. Grote, which has not been directly overruled 
(or, at any rate, into line with one of the decisions and 
some of the explanations of Young v. Grote), and would j 

also serve to distinguish it from Scholfield v. Londes- 
borough, where the alteration was made after issue of a 
complete acceptance. 

A remark of Sir John Paget 's has already been 
quoted, to the effect that, apart from adoption or ratifica- 
tion, it is difficult to see where estoppel can come in. It 
is physically impossible, however, for a man to issue a 
cheque at the same time by his wife or servant and by 
himself {Young v. Grote), or by his partner or co-trustee 
and himself {Marshall v. Colonial Bank) ; and, seeing 
the document could never pass into circulation, or be 
presented at the bank, but for the delegated act of the 
servant or co-trustee in i^uing or presenting, the question 
arises whether the drawer should not be bound by the act 
of issue, or presentation for payment, by his agent. 

Estoppel ou One would suppose that the bank's advisers must 

the issue. have considered this line of defence, and abandoned it ; 

or else that, the case having taken a certain shape, it was 

fought in the higher Courts by the bank as a pure matter 

of policy to obtain a decision on the question of estoppel 
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by negligence in respect of the drawing, as a useful prin- Chap. VXII. 
ciple ; whereas a decision on the conduct of Marshall and 
his fellow-trustees as to issue or delivery would, it may 
have been supposed, be less advantageous in principle. 

It should be borne in mind that issue is a step of 
vital importance in the life and validity of negotiable 
instruments. 

** Issue'* means the first delivery of a bill or note, Isswe defined, 
complete in form, to a person who takes it as holder. It 
is considered that this definition applies equally to cheques 
as to bills. The definition does not, perhaps, embrace 
the exchange of cheques for cash at the paying bank by 
or on behalf of the drawer without ever being put into 
circulation. 

By section 21 of the Bills of Exchange Act, ** Every Act, s. 21. 
contract on a bill, whether it be the drawer's, the accep- 
tor's, or an indorser's, is incomplete and revocable, until 
delivery of the instrument in order to give effect thereto. " 
There are certain qualifying provisoes which need not 
be considered here. Bill here includes cheque, and de- 
livery includes first delivery or issue. It will be readily 
seen how important is the act of first delivery or issue. 
Now, in Young v. Orote and Marshall v. Colonial Bank, Ante, 
the forgery occurred before issue in both cases, and the 
uttering of the forgery may be described as coincident 
with the intended and authorised issue or first deliver^' 
of the document, or, more strictly, as substituted for the 
authorised issue, and in each case the conduct of the 
drawer authorising issue by his amanuensis was such 
that parties to whom the forgeries were uttered could not 
have distinguished them from sound cheques. (See 
some remarks of Mr. Justice Kennedy's at the end of 
this chapter.) The writer therefore thinks that banks, 
and all parties taking any such cheques, might reasonably 
be held protected by law. 

The Queensland and 'SiBfaMMii amendments seem too 
extensive, and likely to press very hardly on the public 
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Chap. XVII. by reason of their application to honest cheques converted 
to fortyeries after issue (for the bank is in a better position 
than its customer to insure against forgery) ; and at the 
same time narrow in being limited to alterations of the 
amount. 

Estoppel That there can be an estoppel depending on conduct, 

affainst denial ^^^ preventing the drawer of a cheque from denying its 

issue is certain from the case of Clutton v. Attenborough, 
1897 A C 90. 

' ■ * ' This was a case where a clerk in the employ of the Messrs. 

Clutton, by an elaborate system of fraud and forgery, 
represented to them that certain accounts were owing to 
one George Brett for work done and for material pro- 
vided, and by this means caused cheques to be drawn and 
be signed for the firm to pay the supposed accounts. 
The cheques then came, for postage, into the department 
where the swindler worked; he got possession of them, 
himself indorsed them in the name of George Brett, and 
took them to Attenborough and Sons, who gave him cash 
or value in good faith ; the cheques were afterwards paid 
in due course by the bank. There was no such person 
as George Brett, and no such work done or materials 
provided as appeared to be vouched for in the forged 
accounts. The Messrs. Clutton attempted to recover 
back their money from Attenborough and Sons, and 
among other points their counsel claimed that the cheques 
had never been issued by them ; that it was just as if the 
cheques had been stolen from a safe or unlocked drawer ; 
but it was held by the House of Lords that the cheques 
had been issued. Lord Halsbury regarded the drawer 
of the cheques as having put them into circulation, and 
Lord Shand took a similar view. Kay, L. J., whose judg- 
ment in the Court of Appeal was upheld and approved 
by the Lords, had said:— ** The drawer signed them in- 
tending, them to be cheques, and handed them over to a 
clerk intending them to be issued as cheques. To allow 
the plaintiffs after that to say, as against an innocent 
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holder for value, that they were never issued appears to Chap. XVII. 
me to be impossible. ' ' 

In this case it was also decided that George Brett [J^'ictitious 
was a fictitious or non-existing payee within the meaning 
of the Bills of Exchange Act; and the cheques could 
therefore be treated as payable to bearer. 

In a very recent English case, the bank, Barclay and }^^y 22 
Company, Limited, were sued, to recover the amount of 
forged cheques debited to a customer's account, in the 
same kind of action as in Marshall v. Colonial Bank, and 
^•et up as a defence an estoppel founded on negligence. 
The customer was a limited company, and had three 
directors, including the chairman. The chairman knew 
that his son had four years before forged his signature 
to a document, but since then the son had apparently 
lived a blameless life. The chairman and a co-director 
appointed the son to be secretary of the company, and 
the directors allowed the secretary to have the custody 
of the company's cheque-book and pass-book, and did 
not re^iuire to have the cheque-book produced for inspec- 
tion at their meetings. 

Tl^e signatures of a director and of the secretary 
were necessary when drawing cheques on behalf of the 
company. The secretary forged the signature of a direc- 
tor to a number of cheques purporting to be drawn on 
behalf of the company, and obtained payment thereof. Facts insuffi- 
The company claimed to recover from the bankers the estoppel, 
amounts so paid. It was held that the company were not 
estopped by negligence from reclaiming these sums -, and 
the bank had to restore the amount. 

The learned Judge who decided that case thought 
that the relation of banker and customer did involve a 
duty on the part of the customer, and that an estoppel 
might be founded on the breach of such a duty; he 
assumed the existence of a duty to be careful not to facili- 
tate any fraud, which, when it has been perpetrated, is 
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Chap. XVII. seen to have in fact flowed in natural and uninterrupted 
sequence from the negligent act. But, in order to re^.ieve 
the banker from the consequence of paying money upon 
a forged cheque, it would not be enough for the banker 
to show that the conduct of his customer, wilful, or care- 
less, or wasteful, or combining all these elements, enabled 
the fraud to be committed. He must show that the 
customer caused him to pay the money on the forged 
SemhU cheque. ... He thought that, for the defence to 

estoppel may succeed, it should be shown that the conduct of the Direc- 
conductcon- tors in or immediately connected with the forging or 
"^fch^V"^ u##6nn^ of the cheques misled the defendant bank into 
forging, (6) making the payments upon those cheques, and that the 
utterhn^ fraud perpetrated flowed as a natural and ordinary result 
from the plaintiff's conduct; but the facts did not war^ 
rant either inference. Lewes Sanitary Steam Lau7idry, 
1906. Ltd., V. Barclay and Co,, Ltd., XXII. T.L.R., p. 737^ 

decision of Kennedy, J. ; curiously enough, this decision 
was delivered just one day before the decision of the 
Privy Council in Marshall v. Colotnal Bank. 



CHAPTER XVIII. 

INDORSEMENTS. 

An indorsement is a signature written, usually, across Chap. 
the back of a bill or cheque; there may be writing or XVIII. 



printing above the signature, but the signature is essen- indorsement, 
tial and sufficient. 

Where the indorsement consists simply in the signa- In blank, 
ture of the payee (or previous indorsee), the indorsement 
is in bla7ik, and the bill becomes payable to bearer. The 
same effect would be readied by an indorsement to a 
named person or bearer. 

Where an indorsement specifies a person to whom, Special, 
or to whose order, the bill is to be payable, the indorse- 
ment is special. , 

Where the indorsement prohibits the further negotia- Restrictive, 
tion of the bill, or expresses that it is a mere authority to 
deal with the bill as thereby directed, and not a transfer 
of the ownership thereof, the indorsement is restrictive. 
Examples of restrictive indorsement: — 
Pay D only, 

(Signature.) 
Pay D for the account of X, 

(Signature,) 
Pay D, or order for collection, 

(Signature.) 
Where the drawer of a bill or any indorser desires, Without 
he may insert an express stipulation negativing or limit- ^'«course. 
ing his own liability to the holder. Such an indorsement ^^t, § 16. 
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Conditional. 



Definition. 



Negotiation 

by- 



Place for. 



In representa 
tive capacity, 



Order. 



is known as an indorsement sans recours. It is made 
thus : — 

(Signature,) 

Sans recours. 
or, (Signature.) 

Without recourse. 

Conditional Indorsement. — ^Where a bill purports to 
be indorsed conditionally, the condition may be disre- 
garded by the payer, and payment to the indorsee is valid 
whether the condition has been fulfilled or not. The 
condition, however, operates between the parties to it. 

For the purposes of the Bills of Exchange Act, the 
term indorsement has a technical meaning and a precise 
legal effect; it means **an indorsement completed by 
delivery," and delivery means *' transfer of possession, 
actual or constructive, from one person to another. ' ' 

Where a negotiable instrument is in such form sus to 
require indorsement before negotiation, and indorsement 
in the sense of the Act is made, such indorsement operates, 
as a negotiation, except where otherwise provided by the 
Bills of Exchange Act — e.g., a restrictive indorsement 
for the purpose of collection only. 

An indorsement on the face of a bill is valid; and 
where there is no room on a bill for further indorsements, 
a slip of paper called an ** allonge'' may be attached 
thereto. It becomes part of the bill, and indorsements 
may be written thereon. In the case of bills issued in 
certain foreign countries, or negotiated there, an indorse- 
ment on a copy of the bill may be valid. 

In Australia no indorsement should be attempted 
except on the back of the bill, or on an allonge if really 
necessary. 

Where a person is under obligation to indorse a bill 
in a representative capacity, he may indorse it in such 
terms as to negative personal liability. 

Where there are more than one indorsements on a 
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bill, they are taken to have been made in the order in Chap. 
which they appear, unless the contrary be proved. XVlll. 



Where a bill is payable to order, and the payee or Misspelling, 
indorsee is wrongly designated, or his name misspelt, he 
may indorse the bill as therein described, adding, if he 
think fit, his proper signature. By the banks, use is 
made of this provision thus: If a cheque for payment 
to Thomas J, Jones be given to him made out payable to 
Tom J. Jones or order, it is collected and paid upon the 
indorsement, 

Tom J. Jones. 

Thomas J. Jones. 
If a cheque is made payable to Mrs. John Brown, 
the correct indorsement would be, 

Mary Brown. 

Wife of John Brown. 



But if indoirsed and presented 



Mrs. John Brown, 
Mary Brown, 



it would be paid. 

As to the responsibilities of the paying and the col- 
lecting banker in respect of indorsements, reference 
should be made to the chapters on those subjects. 

By the Bills of Exchange Act, section 55 (2), the ^i»^JlJty of 
indorser of a bill by indorsing it — 

(a) Engages that on due presentment it shall be 
accepted and paid according to its tenor, and 
that if it be dishonoured he will compensate 
the holder or a subsequent indorser who is 
compelled to pay it, provided that the requi- 
site proceedings on dishonour be duly taken; 

Provided that where two or more persons indorse as 

co-sureties, nothing in this subsection shall disentitle any 

one or more of them to contribution from the other or 

others, but the rights and liabilities inter se of such in- 

Q 
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dorsers shall be subject to the contract in pursuance of 

which they became indorsers ; 

(6) Is precluded from denying to a holder in due 
course the genuineness and regularity in all 
respects of the drawer's signature and all pre- 
vious indoreements ; 
(c) Is precluded from denying to his immediate 
or a subsequent indorsee that the bill was at 
the time of his indorsement a valid and sub- 
sisting bill, and that he had then a good title 
thereto. 



Quasi. And by section 56, where a person signs a bill other- 

indorsement, wise than as drawer or -acceptor, he thereby incurs the 
liabilities of an indorser to a holder in due course. 

Under this provision of the Act, strangers who are 
not parties to a bill may by backing it become liable to 
subsequent holders for value, and this provision is often 
availed of to give strength and currency to the bill. Per- 
sons who sign for this purpose are termed, sometimes, 
quasi-indorsers, and their signatures are quasi-indorse- 
ments. It should be carefully noted that such signatures 
are not indorsements in a strict sense ; for an indorsement 
properly so called must be made by the holder 

This section is sometimes of great importance in the 
case of accommodation bills, and in cases where an in- 
dorsement is given by way of security, for in order to 
fix a quasi-indorser with liability under section 56, it 
must be shown that the plaintiff is a holder in due course. 
Now, a holder in due course must be one who has taken 
a bill complete and regular on the face of it; and if, as 
is sometimes done, the indorsement for security is placed 
on the bill or promissory note before it is a complete and 
regular bill, the first holder has necessarily notice of this, 
and cannot avail himself, by relying simply on the bill, 
of the intended security. 



Chalmers, 
p. 193. 
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Thus a bill is drawn payable to drawer's order and Chap. 
accepted. C afterwards backs it with his signature; it XVIII. 
is not at that time indorsed by the drawer. C would be 
liable to subsequent parties as an indorser, for his quasi- 
indorsement renders him so under the section above, which 
follows a decision of the House of Lords in Steele v. 1880, 5 App. 
McKinlay; but he is not liable on the bill to the drawer, ^*^' '^^^' 
who, in the nature of things, knew when he took the bill, 
this was not an ordinary indorsement operating to create 
liability under the Law Merchant, but simply an ex- 
traneous signature, and therefore the drawer must prove 
a guarantee in writing to satisfy the Statute of Frauds. 

But if the drawer first indorsed the bill, and then Wilkinson v. 
C indorsed to the drawer, the drawer in such a case, in Unwin, 
his subsequent capacity as indorsee, could make C liable 
as indorser. Steele v. McKinlay was decided before the 
Bills of Exchange Act; but it has been held since that jenkina v. 
the statute did not alter the law in this respect, and there- ^gg ™2^q g 
fore on similar facts a similar decision was given. 168. * 

The reasoning which applies to an acceptance applies 
equally to a promissory note, and if a stranger to a P.N. 
should back it, by writing his name upon it before the 
payee has indorsed, he would be liable as indorser to 
subsequent holders under section 56, but could not be 
made liable on the bill to the payee. A fortiori would 
this hold if the bill were backed while it was still a blank 
form. 

This law was recently applied in Sydney in the Dis-S.M.H., 8 
trict Court in the case of a P.N. *' 

Sometimes what appears to be an indorsement is Apparent 
,, ., «. 1 T -, ' ^ indorsement, 

really m the nature of a ireceipt ; thus, where the indorsee 

or payee of a bill, instead of negotiating it or indoi'sing 

it to his own bank for collection, presents it in person, 

it is customary for the bank to demand an indorsement 

which is really by way of receipt. 

This happens constantly in the case of order cheques 
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Chap. presented personally by the payee. Upon this point Sir 
XVIII. John Paget says: **If a man presents a cheque payable 
to *AB or order,' unindorsed, the legal presumption is 
that he is AB. The bank must pay or refuse payment. 
They may tender a stamped receipt for signatujre, but 
cannot otherwise demand any receipt — certainly not one 
in any particular form. 

**The common practice of paying bankers to refuse 
payment unless the ostensible payee signs on the back of 
the cheque seems therefore without justification. It is 
understood that at least one object of demanding such 
signature is to get the protection of section 60, should 
the person presenting the cheque not be the real payee." 

He thinks it doubtful whether such protection would 
be obtained. 
Per pro. -A. widespread impression prevails among bankers 

indorsement, and business men that there is a distinction in effect be- 
tween indorsements in the following forms, viz. : — 

John Brown, 

per W.T., 
and John Brown, 

per proe. W.T., 
or Per procuration, 

John Brown, 

W.T., Agent. 
And especially that the use of the words per proc. amount 
to an assertion of the possession of some written procura- 
tion or authority to sign. But this is not so. Either 
Charles v. * o^m purports to be the indorsement of J ohn Brown by 
Blackwell. an authorised agent; and a banker paying a cheque or 
C.P.b. 161. bill payable to order on demand on any such indorsement 
would be entitled to the protection of section 60, should 
any question of regularity of the indorsement be raised. 

Unauthorised or forged indorsements are, generally 
speaking, inoperative; this is recognised in the Act by 
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section 24, set out, ante, p. 225. Section 60 is an excep- Chap. 
tion to the general rule; inasmuch as under it a bank XVIIL 
obtains an acquittance in certain circuriistances when 
paying demand documents whereon the indorsement is 
forged, or unauthorised. 



CHAPTER XIX. 

BRANCH BANKS AND AGENTS. 
Chap. XIX. It has already been pointed out t]ia4; practically 



all Australian banks are corporations. All the banks 

doing business in Sydney are corporations ; being 

incorporated either under, the Companies Act or 

under special charters or statutes. The effect of 

incorporation is that the bank has an ideal existence as 

a person in law. You work for a bank which, in some 

respects an imaginary thing, is yet in law treated as a 

person or individual. This person for whom you work 

is not the office, in which your work is done, and where 

the public come and do business. Your employer is the 

Unity of bank, or company, at the back of that office and of all 

head office jfg other offices. And the fact is not different whether 
anabranches. i.,,-./v. •■• i-oi to 

you work m the head offtce, or m the chief branch for 

a State, or in one of the minor branches. Behind all 
the network of branches is the bank itself, which is one 
person in point of law, and may be regarded as an indi- 
vidual carrying on business at so many different ad- 
dresses. 

Nevertheless, for some purposes in law the different 
branches of a bank can be regarded as distinct banks. 
Branches Thus in the ease of Clode v. Bayley, which was de- 

dlstinct for cided sixty years ago, branches were regarded as dis- 
purposes of tinct under the following circumstances. The Portmadoc 
notices!" branch of a bank in Wales discounted a bill and sent it 
12 M. & W. to the PwUhili branch ; the PwUhili branch indorsed the 
^^ bill over to the London office, where the bill was sent and 
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eventually dishonoured ; London office returned the bill Chap. XIX. 
to Pwllhili, who returned it to Portmadoc, who sent notice 
of dishonour to the party who had discounted and in- 
dorsed to it, who sent notice to the prior indorsers; 
afterwards, in an action against one of the indorsers, 
it was claimed that the bank had not sent due notice of 
dishonour so as to render the indorsers liable on the note ; 
but it was held that, for the purpose of giving notice of 
dishonour, each of the offices of the bank which handled 
the note must be regarded as a separate indorser (though 
in fact no indorsement had been made as between Port- 
madoc and Pwllhili), and, computing notice in this way, 
it was found all the notices were in time, and the indorser 
liable. 

The decision proceeded upon the grounds of business Reason for 
necessity, and the lack of knowledge of a London office ^^j®^^®*^®^" 
as to where a bill, received through a chain of branehes 
or agents, should ultimately be returned. The case es- 
tablishes a very useful exception upon the principle, 
which depends upon incorporation, and which is laid 
-down in the leading case of Prince v. Oriental Bank, to 
which I proceed to refer. 

The case of Prince v. Oriental Bank is one which General rule, 
though decided in England, originated in New South Oriental Bank 

Wales, finally reaching the Privy Council. It is not 1878, 3 A.C. 

325 
.surprising to find the most important case on this subject 

arising upon Australian business. The system of branch 

banks which pervades Australia is more like the Canadian 

than any other system, and appears to be derived from 

the Scotch rather than from English banking practice. 

English banking was formerly carried on by private 

banks and partnerships in very restricted areas, who did 

their business with neighbouring towns and counties by 

means of agents and correspondents. Now that joint 

;stock companies are displacing private banks, the system 
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Chap. XIX. of numerous branches is becoming established in Eng- 
land. 

In the leading case the facts were somewhat compli- 
cated, and it is not necessary to detail them fully. Prince 
was a merchant in Sydney, who held a promissory note 
to himself, made by a customer of the Oriental Bank,, 
domiciled at their Murrumburrah branch. When it was 
near due date, he sent this bill for collection through the 
Bank of New South Wales, by whom it was sent through 
the Oriental Bank in Sydney. Upon due date Murrum- 
burrah made entries as though to pay the bill at the 
expense of another branch (Young), where drawer really 
banked, and cancelled the bill and sent a transfer draft 
to Sydney in favour of the Bank of New South Wales. 
There was no further evidence in the case to show whether 
^ the maker had provided for the note. Two days later 
Murrumburrah returned the note to Sydney dishonoured, 
and asked the Sydney office to cancel the transfer in 
favour of the Bank of New South Wales. This was done 
and the note returned, that hank not having yet received 
notification of payment. The Bank of New South Wales 
gave Prince a proper notice of dishonour. The note 
when returned to the Bank of New South Wales bore the 
marks, **Paid 3/4/75," and also a pencilled memorandum 
** Cancelled in error.*' 

It was already settled law that entries made inside 
a bank's office, and not communicated to parties beyond, 
did not bind the bank, and might be corrected before 
communication. 

The question, therefore, was whether this rule should 
extend to two separate branches or whether payment by 
Murrumburrah to Sydney office did not amount to a 
receipt by the bank in Sydney of the money for Prince, 
or his agents, the Bank of New South Wales. The case 
Status of thus really turned upon the position or status of these 
branches. branch banks, and it was held that in principle and in 
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fact they are agencies of one principal banking corpora- Chap. XIX. 
tion or firm, and the few decisions which had already 
been given with respect to them were consistent with such 
a view ; those other cases I will refer to shortly. 

They are Clode v. Bayley, Woodland v. Fear, and Cases 
Gamett v. McKewan. The first, Clode v. Bayley, I have «**™i"«^- 
already given the details of; it was examined in Prince 
V, Oriental Bank, and shown to be an exception, dealing 
only with notice of dishonour, and depending on the 
necessary steps in the ordinary course of business. 

Woodland v. Fear was a case which might seem to |^ j^k^5 
support the independence of different branches; for it 
is the case which decides that a joint stock bank is bound Honouring of 
to pay the cheques of a customer at that branch only at cheques, 
which his account is kept. Upon examination, however, 
it is seen that this case is not one which involves the in- 
dependence of branches. Its effect is rather to explain 
the contract between banker and customer as a contract 
to honour the customer's cheques upon it and made pay- 
able and presented at a particular one of its places of 
business, or addresses, as they have been called. 

Gamett v. McKewan, on the other hand, was a case 1872, L.B, 
where the plaintiff had accounts at two branches of the ^ ^* ^^* 
London and County Bank. His account at branch A ,, , ^ 

. Set-oft. 

was m funds; his account at branch B was over- 
drawn. He drew a cheque upon his account at 
branch A, where he had funds, and the bank refused to 
pay it because his account at the other branch was over- 
drawn, and the Court held the bank was justified in so 
doing. The principle of that decision, therefore, 
affirms the identity of the bank and its several 
branches; though separate agencies, these branches 
were still agencies of one principal bank, with which 
alone the plaintiff had contracted; and the simple 
effect of Prince v. Oriental Bank is that so high sl Ante. 
Court as the Privy Council has adopted and confirmed 
that principle. 
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1903, A.C. 
240. 



But cf. ante, 
p. 197. 



Doctrine of 
notice. 
1835, 4 A. 
& E. 21. 

Cf. Morris v. 
National Bk. 3 
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Due presen- 
tation. 



It is cleay that this is the sound view. If a bank 
close a branch, for instance — and I do not think the 
legality of this has ever been questioned — it can still 
collect through some other agency the debts owing to 
it, and the balances which it owes on current account 
are still payable, though, if they are to be drawn by 
cheque, it must be a matter of arrangement as to which 
office will honour the cheques. 

The principle, however, leads to some curious 
results. In the case of Gordon v. Capital and Coun- 
ties Bank, for instance, it has been laid down by the 
House of Lords that drafts by one branch of a bank 
upon another are not bills of exchange at all or drafts 
in the ordinary sense, for they are not drawn by one 
person on another, but by one person on itself. 

Another, and it may be a highly inconvenient, 
effect of the doctrine is, that notice to a bank is notice to 
all its branches (allowing time for the course of post). 
Yet this rule was acted upon in Willis v. Bank of Eng- 
land, where the bank at head office, having notice of an 
insolvency, was held liable for the payment of £1,000 on 
bank post bills to the insolvent, by its Gloucester branch, 
which was in complete ignorance of the insolvency This 
rule, it is obvious, might sometimes work very harshly 
against an honest company, and it has recently been 
referred to as unreasonable by an English Judge. 

Another effect of the unity of the various branches 
of a bank is that correspondence between officers in the 
ordinary course of business is prima facie privileged. 

It has been decided that if a bill is made pay- 
able at a branch bank it must actually be presented 
there in order to render the indorser liable upon it, 
upon dishonour. If, for instance, the head office held 
the note, it would not be sufficient to telegraph to the 
branch manager to ascertain whether there were funds 
to meet it. This decision seems more in accord with 
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Clode V. Bayley than the general principle, though it may Chap. XIX. 
be explained in the same way as Woodland v. Fear, Ahu^ 

There is under the Bills of Exchange Act a branch 
of the law which may be productive of further de- Effect of 
cisions upon the unity of a bank with its hranches. fj^"^^*^ J^"^® 
It is with respect to crossed cheques and the risk to crossed 
which bankers are exposed who pay otherwise than ^ *^^"^* 
in accordance with the crossing. 

By section 79, where the banker, on whom a 
cheque which is crossed generally is drawn, pays it 
otherwise than to a banker, he is liable to the true owner 
for any loss he may sustain owing to the cheque having 
been so paid. Now, since branch banks are identical as 
to legal personality with other offices of the same bank, 
a curious position arises. Cheques, we will suppose, which 
are crossed, are, in the course of conversion to his own 
use, paid in by a swindler, and are drawn upon the bank 
itself at other branches, and perhaps a few at the same 
office, and are paid, and thereby the true owner is a loser. 
It may then be claimed the bank has not paid these 
cheques to a banker; he has paid them to the party to 
whom he gave credit — in the case I am supposing, a 
swindler — ^how, then, can the bank have any protection? 
Is it not in the words of the section liable to the true 
owner ? 

Precisely this point arose in the case of Oordon v. 1902, l K.B. 
Capital and Counties Bank in respect of one of the classes ^/^: ,«. 

j: \ • 1 ^ • ^i. ^ ^71^6, pp. 194, 

of cheques involved m that case. 196. 

And in the course of a highly ingenious judgment, 
Collins, M.R., said: ** Either the case is outside the legis- 
lation as to crossed cheques, which does not apply to a 
case where the circumstances do not admit of two banks 
being involved in the transaction, and so defendants are 
within section 60, or, if the case is within section 79, the 
payment by one branch of the bank to the other satisfies 
the requirements of that section.'* 



268 BANKER AND CUSTOMER 

Chap. XIX. This judgment is therefore some authority that in 

fulfilling the duties of a banker under the crossed cheques 
section of the Bills of Exchange Act, different branches 
of the same bank can be regarded as separate banks, and 
even that the same office may be regarded in two capaci- 
ties, viz., as paying banker and as collecting banker. 

The judgment was approved of in the House of 
Lords, though in general terms only. It is a little curious 
that a case which insists upon the identity of a bank with 
its branches in respect of bank drafts should in the case 
of customers' cheques go towards establishing a distinc- 
tion. 

This important case is more fully discussed in chap- 
ter XIV. 

Use of other Let US tum now to a discussion of the position of 

banks as banks who usc (in places where they have no branches) 
other banks to do their collecting for them. On this head 
the general rule of law is that he who does something by 
an agent is as responsible as for his own act — ^that for 
legal purposes the employing party makes the act of the 
sub-agent his own, as it were. 

Thus, if a bank has no branch of its own at the 
place where a bill is payable, it nevertheless remains 
liable to its customer in respect of the due collection of 
a bill payable at such a place, and of which it may have 
undertaken collection. And the customer cannot be 
called upon to suffer any loss that may be occasioned by 
the conduct of his bank's agents, between whom and him- 
self no privity of contract exists. 
1843, 9 CI. The case of Mackersy v. Ramsays is one which dealt 

& F. 818. ^ith this point. In that case Mackersy possessed two 
Indian bills, which he handed to Ramsays, his bankers, 
in Edinburgh, for collection. Ramsays sent the bills to 
Coutts, in London, and Coutts sent them, one each, to 
two different agents in India. Each agent received pay- 
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ment of the bill sent him, but both agents failed, and Chap. XIX. 
failed to remit proceeds to Coutts. Ramsays, therefore, 
did not receive the money, and did not credit Mackersy. 
Mackersy sued Ramsays for the proceeds of the bills, 
and was successful, for the reasons in law already indi- 
cated. 

It was held that Mackersy had taken the right step. Lack of pri- 
and would have had no claim to sue Coutts, who were 7^^^^°^ ^^°"' 

' tract between 

responsible to Ramsays alone. The same point was dis- customer and 

cussed, and might, under slightly altered circumstances, ^ank^^"^ 
have required decision in Prince v. Oriental Bank; for Ante, 
it was argued that the Oriental Bank, if liable at all, 
could be sued only by the Bank of New South Wales, 
with whom it had dealt; and that, whether it was right 
or wrong. Prince at any rate had no right to sue the de- 
fendant bank; and the decision in Mackersy v. Bamsays 
was approved; though the case was decided upon the 
wider ground that the Oriental Bank had not incurred 
obligation to anyone. In virtue of agency, therefore, a 
bank may be in certain cases as liable for another branch 
bank as for one of its own branches. 

A recent case of some importance which illustrates 1898, i Q.B. 
our subject is Fielding v. Corry, ^^^' 

The Cardiff branch of the Gloucester Bank received 
a bill for collection, to which there were several indorsers, 
and forwarded the bill, for collection, to the London and 
Westminster Bank in London, by whom it was presented. 
The bill was dishonoured, and within the requisite time 
the London and Westminster Bank sent by post a notice 
of dishonour to the Cirencester branch of the Glouces- 
ter Bank. Next day the mistake was discovered ; 
it was beyond the time, however, for sending a proper 
notice to the Gloucester Bank at Cardiff, but a telegram 
was sent, and, acting upon it, Cardiff sent, within time, 
notice to its customer, and subsequently correct notices, 
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Chap. XIX. within time, were received by the prior indorsers. One 

of these indorsers, having discovered the flaw in the 

original notice from London, sought to take advantage of 

it to repudiate liability. 

Correction by This action was brought to enforce liability, and its 

mistake ° success depended solely upon the validity of dishonour 

within the notice sent from London. Held, in the Court of Appeal, 
bank. , ••«•<▼ t -i i . 

by a majority of two Judges to one, that good notice 
had been sent from London to Cardiff, and the liability 
of the indorsers was preserved. The grounds upon which 
this decision was given appear to be: That Cardiff and 
Cirencester branches were both parts of the same prin- 
cipal bank ; that notice to Cirencester was therefore notice 
to the bank, though at the wrong address ; that such notice 
was within time ; that the address of a dishonour notice 
was not a material part of it ; and that the correction by 
With this cf. telegram was effective to remedy such mistake as had 
A^f^^Batik ^^^^ made, being within such a time as to injure no one, 
ante. since Cardiff had been enabled to send a proper notice. 

The dissenting Judge, in a very careful and technical 
Ante. judgment, pointed out that since Clode v. Bayley differ- 

ent branches had been held as separate indorsers for the 
purpose of dishonour notices, and that such a course of 
business was the only reasonable one, and had existed 
for a long time, and consisted with the requirements of 
the Bills of Exchange Act in the case of notices of dis- 
honour. He held the notice was bad. 
Limits of the The reasoning of the decision depends on a personal 

decision, identity between the Cardiff and Cirencester branches, 
and would not apply in the case of offices connected 
simply by agency. 



CHAPTER XX. 

THE AGENCY OP OFFICERS OF A BANK. 

In another chapter the ease of Bremner v. the Union Chap. XX. 

Bank is referred to by way of illustrating a point arising p^^Tchap 

in connection with stock mortgages, and due to the zealous XXII. 17 

N S W L R 
efforts of a branch manager to save his bank from loss. 74. * * * • 

That ca^e, however, is directly in point as a decision in 

agency law. It proceeded upon the ground that it 

could not be assumed that certain acts being done by the 

manager (seizure of sheep, &c.) on behalf of the bank 

were as a matter of course (express evidence on the point 

not having been given) within the manager's authority, 

for that was to be gathered from his ordinary and not 

his unusual duties. 

Now, pretty well every officer in a bank has some 
duties to perform such as bring him into relation with 
the public or with some other banks or institutions; and 
one can never foretell whether the legal effect of any 
one of his acts may not become a matter of importance 
or even controversy. 

Questions which involve such matters will usually Actions 
arise in one of two ways. (1) A customer of the bank ^^^^j^'^®^ 
may be aggrieved by some act or fault, of a clerk or 
manager in the bank's service, which makes a breach of co^ntrac?^ 
the contractual duties owed him by the bank, or which paused by- 
can be described as unwarrantable negligence in the ful- 
filment of the bank's duty, and which causes a loss to 
the customer, giving him a right of action against the 
bank: an action described by lawyers as arising ^'ex 
contractu.'' 
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Chap. XX. 

Wrongs to 
strangers 
caused by 
8to£f. 



(2) Any member of the public, customer or stranger, 
may have a wrong done him by a bank, or by an employee 
of the bank in the course of his employment, independent 
of any contract, thus acquiring against the bank a right 
of action upon the wrong or trespass committed. This 
is classified by lawyers as an action arising from the 
wrong, or action ''ex delicto,'' All the ordinary actions 
that are brought at common law fall into one or other 
of these two great classes : actions upon contracts ; actions 
of tort. 



Contracts 
made by 
officers. 



Now, with regard to contracts by agents, and the 
right of enforcing them against the principal on whose 
behalf they are made, the general rule is that ** every act 
done by an agent on behalf of the principal within the 
scope of his apparent authority and in the course of his 
employment binds the principal, unless his agent is in 
fact unauthorised to do the particular act and the person 
dealing with him has notice that he is exceeding his 
authority.'* Thus, when the proper officer of a bank 
receives a bill for collection from a customer, a contract 
is made between the bank and the customer, and the 
bank becomes bound to use all due diligence in and about 
the collection of that bill. 

In the same way the bank becomes a party to a con- 
tract of bailment every time its proper officer receives 
valuables for safe custody, and the bank becomes bound 
to use the diligence expected in law of a gratuitous bailee, 
or of a bailee for hire, as the case may be. 

Again, every time a proper officer allows an account 
to be opened a contract is made, between the party open- 
ing the account and the bank, that in consideration of 
the customer lending his money the bank will properly 
carry out its duties Ix) that person arising out of the legal 
relationship of banker and customer. 

The bank's employees may, therefore, in the proper 
course of their work, make contracts which bind it, and 
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which, if broken or neglected, commit it to certain legal Chap. XX. 
consequences, one of which is an action at law. 

I have felt it advisable to point this out at some 
length, for the reason that text-books in their chapter 
on contracts, and lectures to bankers, are very apt to men- 
tion that the contrncts of a corporation require to be under 
the seal of the corporation, without saying more. That 
rule, of course, applies to the case of nearly all banks, for 
nearly all are corporations; but it applies to those com- 
paratively unusual and formal contracts which can be 
made by (i.e., which are within the powers of) the cor- 
I)oration, but are not within the powers delegated by the 
bank to its staff in order that it may carry out the every- 
day routine work of banking. Those contracts arising 
in the conduct of the ordinary business are often not 
written (though that may be done), often not even ex- 
pressed in words, but are simply implied by law from the 
conduct of the parties. 

The breach of any one of these simple contracts will Effect of 
lay the bank open to an action — e.g., failure to collect a breach, 
bill on due date might lead to a subsequent dishonour of 
the bill (or other damage), and the bank would be liable 
for the negligence of anyone, or of the chain of clerks in 
the bill office, and on the exchanges, or branch correspon- 
dence, through whose hands the bill passed. A more 
usual class of action is that in which the bank is sued for 
the wrongful dishonour of a cheque. In this action it 
is necessary to allege due presentation of the cheque, 
and it therefore offers an opportunity for illustrating 
what is within the scope of apparent authority and course 
of employment of a bank clerk. It is easy to imagine 
a great variety of cases, some of which might be very 
near the line. If a man took his own cheque to a bank 
and allowed himself to be bluffed out of the banking 
room by a stupid and officious messenger, I suppose he 
would not be able to prove due presentation ; and I think 
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Chap. XX. it would be the same if a man should take a cheque not 
to the teller or ledger-keeper, but to a stupid exchange 
clerk, who, not grasping the situation, might say care- 
lessly, ''Oh, we can't cash that here!" And this brings 
us to a point where it is possible to put one's finger on 
the spot where a clear dividing line may be drawn ; for 
if the same exchange clerk returned the same cheque to 
another bank, from whom it had come through the ex- 
changes in a regular way, as dishonoured, and trouble 
arose, then, I think, the bank would be liable for the 
mistake of its exchange clerk, even though the cheque 
had never been seen by the ledger-keeper or other autho- 
rity in the office through whom dishonoured cheques 
usually pass. I know of a case where the bank making 
the mistake paid £200 rather than contest the point. This 
assumes that the customary way, as between these two 
banks, of returning dishonoured paper is through the 
exchanges. 

Liability for The other class of cases which I referred to, illustrat- 

^^ ^' ing the liability of banks for acts of its agent, viz., actions 

on torts, is not a part of the law of personalty, but, as 
the principle of liability of the banks for the acts of 
its agents is further exemplified, and the matter is of 
importance, I propose to discuss it in this place. The 
general rule is that where loss or injury is caused 
to a third person or a penalty is incurred by any 
wrongful act or omission of an agent while acting on 
behalf of the principal, either in the ordinary course of 
his employment or with the authority of the principal, 
the principal is liable therefor jointly and severally with 
the agent. In the statement of this rule you will notice 
again the phrase, ' * in the ordinary course of his employ- 
ment," and it is the law that if the agent is not in such 
employ, but off on a freak of his own, the principal is 
not liable. 



THE AaENCY OF OFFICERS OF A BANK 275 

An interesting case, which in part illustrates this Chap. XX. 
branch of the law, was Owston v. Bank of New South 1379^ l.r 
Wales. This was an action for malicious prosecution, 4 A.C. 270. 
damages being laid at £5,000. In the Supreme Court, 
in Sydney, the jury awarded £500 to Owston. The bank 
went to the Full Court for a new trial ; was refused, and 
went to the Privy Council. 

Owston had been improperly prosecuted in the Police 
Court in Sydney, in the name of the bank; hence these 
actions. 

The trouble had arisen in the following way: — ^Bill 
at thirty days' sight, drawn by M. C. and G., of Adelaide, 
upon Owston, of Sydney ; the bill was supported by ship- 
ping documents for a cargo of wheat shipped per ** Sea- 
gull, ' ' and was sent to the head office of the Bank of New 
South Wales by its Adelaide office. A clerk of the bank 
left the bill for acceptance by Owston at his office. Be- 
fore the acceptance had been called for, Owston received 
a telegram from his consignors: ** * Seagull' put back to 
port leaky"; and in reply sent one asking for extension 
of draft to sixty days because of the delay. When mat- 
ters were in this state, the bank clerk called for the accep- 
tance. Owston showed him the telegrams, and they 
agreed to wait an hour. Without waiting a full hour, 
however, Owston returned the bill with his acceptance 
(which had been written upon it) cancelled. Subse- 
quently he got a telegram from Adelaide that the bank 
had been instructed to extend draft to sixty days ; mean- 
while, however, the bill had been sent by the bank to 
Messrs. Allen, Bowden, and Allen, notaries and solicitors, 
to be presented for noting. A clerk, M, from the solici- 
tors, took the bill to Owston 's, and left it there, called 
again, but could not get it; then called again with a 
fellow clerk. B, who tried to bounce Owston. Both men 
lost their tempers. Owston did not know that these were 
not clerks of the bank. Owston then sent the bill to the 
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Chap. XX. bank accepted as at sixty days. The bank did not 



acquaint the solicitors. Owston and B met in the street, 
but Owston refused to have anything to say to B. 

It happened, according to the evidence given on be- 
half of the bank, that W, the acting manager, was at the 
solicitors' office, upon other business, talking to one of 
the partners, when another partner walked into the room 
and mentioned the matter of the bill and how Owston 
refused to give it up; W then said, **You got the bill 
from the bank, and will have to return it; you are re- 
sponsible. ' ' 

As a result of a conference among themselves, and, 
perhaps, with one of their chiefs, the solicitors' clerks 
then went to a magistrate, at the Police Court, and 
applied for a warrant for Owston 's arrest; this was re- 
fused. A summons was issued, however, calling upon 
Owston to appear next day and answer a charge of felo- 
niously stealing a bill of exchange, value £1,500, the 
property of the bank. The case was called on next morn- 
ing. Owston appeared; the bank did not; and the case 
was dismissed. Then Owston brought his action for 
malicious prosecution. 

When the case reached the Privy Council, the ques- 
tions for it to rule upon were: (1) Were the proceedings 
authorised by W? (2) If so, was the bank liable? It 
is, of course, the view of the Privy Council upon the 
second point that is of interest here, and I extract the 
following paragraph from its judgment : — 
Authority of **The liability of the bank in this case must rest 

manager. either on the ground of some general authority in the 
acting manager to prosecute on behalf of (the bank, or 
on a particular authority so to act in cases of emergency. 

*'The duties of a bank manager would usually be 
to conduct banking business on behalf of his employers, 
and when he is found so acting, what is done by him in 
the way of ordinary banking transactions may be pre- 
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sumed, until the contrary is shown, to be within the scope Chap. XX. 
of his authority ; and his employers would be liable for 
his mistakes, and under some circumstances for his 
frauds in the management of such business (Mackay v. 
Commercial Bank of New Brunswick, L.R. 5, P.O. 394). 
But ithe arrest, and still less the prosecution of offenders, 
is not within the ordinary routine of banking business, 
and when the question of a manager's authority in such 
a case arises, it is essential to inquire carefully into his 
position and duties. 

''These may, and in practice do, vary considerably. 
In the case of a chief or general manager, invested with 
general supervision and power of control, such an autho- 
rity, in certain cases affecting the property of the bank, 
might be presumed from his position to belong to him at 
least in the absence of directors. The same presumption In absence of 
might arise in the case of a manager conducting the busi- ^^®^^°*'®- 
ness of a branch bank at a distance from the head office 
and the board of directors. But whatever may be the 
case in instances of this kind, their Lordships think that 
such a presumption cannot properly be made from the 
evidence given at the trial as to the position held by Mr. 
Wilkinson.'' 

The judgment also went on to say, inter alia, **an 
authority, to be exercised only in cases of emergency, and 
derived from the exigency of the occasion, is evidently a 
limited one, and before it can arise a state of facts must jn case of 
exist which shows that such exigency is present, or from e««ergency. 
which it might reasonably be supposed to be present." 
And the Court thought that the facts in this case did not 
present a case of emergency or apparent emergency from 
which authority could be derived. 

A point that was touched upon in the same case was Liability for 
this : Can a corporation aggregate, such as a bank, be '"al^ce. 
liable for malicious prosecution? Fot a corporation is 
not like a human being with mind and heart capable of 
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For deceit. 



N.S.W.L.R. 
269. 



Branch 
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«harge of 
bank's pro- 
perties. 



hatred, envy, and malice; how, then, can it have a mali- 
cious intention ? Counsel for the b€ink, however, decided 
to make no attempt to argue this line of defence, and 
apparently thought it untenable, and the Court approved 
of this view. 

It is worth notice that in the case of Mackay v. 
Commercial Bank of New Brunswick, referred to in the 
paragraph just quoted, it was held that an action of 
deceit may be maintained against a company, whether 
incorporated or not, in respect of the fraud of its agent. 
In that case a bank clerk, whose duty it was to obtain 
the acceptance of certain bills of exchange in which the 
bank was interested (who was in fact known as the wind- 
raiser), fraudulently, but without the knowledge of the 
president or directors, made a representation to A which, 
by omitting a material fact, induced him to accept a bill, 
which he was compelled to pay; and thereby the bank 
profited. A was held entitled to recover from the bank 
the sum so paid, on the ground that, where one party has 
suffered apd another profited by the fraudulent repre- 
sentation of an agent of the latter made within the scope 
of his authority, the former is entitled to recover 
damages. 

Macauley v. Bank of New South Wales is another 
useful case on the point I have been considering. The 
bank was mortgagee of a station of which W was mort- 
gagor in default. 6, the local branch manager, put W 
in possession of the station as manager on behalf of the 
bank. Later on, W was burning fire trails round the 
station to protect it, but the fires spread and burned the 
crops, grass, fences, &c., of the plaintiff Macauley, who 
owned land adjoining the station, and who sued the bank. 
Two questions arose in the case as to scope of authority 
and ordinary course of duty, viz. : (1) Whether the local 
manager G had authority to appoint a station manager 
on behalf of the bank. It became unnecessary to decide 
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this point, for the bank had, at any rate, ratified the Chap. XX. 



appointment by allowing him to draw cheques upon it Ratification, 
for the expenses of management, and had allowed W to 
remain in possession after the action was brought, when 
it knew he was alleged to be there as its agent. (2) It 
was decided that it was within the duty of a station 
manager to burn fire trails, and that the Court could take 
judicial notice of the fact that it was his duty. 

With regard to the first point, though the Court 
expressed no definite opinion, one of the Judges, Innes, 
J., inclined to the opinion that the local manager had no 
such power. Thus it seems that, had there been no evi- 
dence of ratification, it would have been risky for 
Macauley to bring this action, except he could be sure 
of proving that the branch manager in making the ap- 
pointment had special authority from his head office. 
At the risk of repeating matter and using the same lan- 
guage over again, I will quote a sentence from the judg- 
ment of Martin, C.J., in the case first referred to, Bremner 
V. Union Bank: — 

'* Managers, acting managers, and clerks of a bank- 
ing corporation cannot be presumed to be the agents of Test of scope 
such corporations, except for the transaction of the ordi- ? found Tn^ 
nary business for which they were instituted. Where a ordinary 
corporation can be made liable for the acts of its servants 
(as in trespass) in the absence of express authority or 
ratification, the acts to bind the corporation must be done 
in the exercise of the servant's ordinary duty." 



Paet III. 

SP]CURITIES— BANKRUPTCY. 

A bank, in the course of its dealings, has to do with 
almost every species of property recognised in law; but 
the securities which are most offered by customers, and 
accepted by banks in return for advances, may be con- 
sidered in three large groups : (I) Mortgages ; (2) Liens ; 
(3) Guarantees. 

CHAPTER XXI. 

MORTGAGES. 

Chap. XXI. The term ** mortgage'' is applied to a conveyance of 

land or other property -as security for the payment of 
money. Generally, a mortgage is made to secure the 
repayment of money borrowed by the owner of the pro- 
perty mortgaged, for which borrowing he incurs a debt 
which he is legally bound to repay out of whatever means 
he may possess. 

Other terms may be agreed upon, but this would only 
happen in comparatively rare instances. It is most usual 
for the mortgage to be over the debtor's property, and 
to include an express covenant for repayment. 

So far as a mortgage is a transfer of property, its 
object is to confer upon the mortgagee a proprietary 
right by the exercise of which {e.g.^ sale of the property) 
he will be able to raise the money owing to him. 
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Generally speaking, all classes of property are mort- Chap. XX I. 
gagable ; there are, however, a few exceptions, as follows : 

(1) The salaries and allowances of public officers 
given for the purpose of maintaining th(^ 
dignity of their office, or a due discharge of 
their official duties; half -pay or retiring al- 
lowances in certain cases; alimony. 

(2) Property settled in such a way that it is de- 
feasible upon any attempt on the part of the 
beneficiary to assign it. (Valid provisions 
to this effect often occur in the case of life 
estates created by wills or family settlements.) 

(3) The property of corporations which have not, 
by their constitution, the power to borrow, 
or whose power to do so is limited. 

(4) The estates of married women, which have 
been subjected to a restraint upon anticipa- 
tion, and the estates of infants and lunatics, 
are not mortgagable, except with the aid of 
the Equity Court. 

It will be seen that these limitations attach to the 
owner or recipient of the property rather than to the pro- 
perty itself, and practically all forms of property are 
mortgagable. 

At this point it is convenient to distinguish between 
mortgages of personal and real property. 

Mortgages of personal property are usually effected 
by bills of sale, and these, together with stock mortgages 
and liens on crops and wool (securities which are fre- 
quently taken by bankers), will be found discussed in the 
next chapter. 

Mortgages of Realty. — To explain the true nature of 
these instruments, it is necessary to refer to the difference 
betw^een the equitable and the legal views regarding them. 
At law, a mortgage was (and in point of form still is; 
see later) an absolute transfer to the lender, of the land, 
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Chap. XXI. or of such right to it as the borrower possessed. In the 
case of mortgages, we -always speak of the lender as the 
mortgagee and the borrower as the mortgagor, i.e., the 
one that makes or gives the mortgage. 

This transfer of the ownership of the land was 
eff-ected by the mortgage-deed. It was, however, quali- 
fied by a condition that, upon repayment of the loan on 
a certain day, the mortgagor should be allowed to re-enter 
and have his land again. And at law, if the condition 
were broken by non-payment on the appointed day, the 
conveyance of the land became absolute, and was dis- 
charged from the condition of re-entry. For a long time 
this harsh law, so much in favour of creditors, was liter- 
ally adhered to, but the Courts of Equity stepped in 
eventually to the relief of debtors. 

When, and upon what ground, this jurisdiction was 
obtained by the Courts of Equity is not quite clear. But 
probably at the end of the sixteenth century the Court 
of Chancery first granted relief to some unfortunate 
debtor, who was by accident prevented from making pay- 
ment on the day fixed, and whose creditor upon the next 
day refused to receive payment and attempted to keep 
the land. 

' ^ Having made a commencement, the Courts of Chan- 
cery exercised their powers more and more frequently, 
until in the reign of Charles II. the main principles of 
equity with respect to the redemption of mortgages were 
well settled. 

Nature of a Mortgage. — The first principle established 
was the mortgagor's equity of redemption, i.e., a right 
to redeem even after the date fixed by contract, upon pay- 
ment of principal and interest and costs. To protect 
this principle a second step was soon necessary, for the 
cupidity of creditors would have led them to regain, if 
that were possible, their old advantages by adopting a 
new form of deed. The Court of Chancery was therefore 
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forced to a second step, which it boldly took, and laid Chap. XX l- 
down the principle, ''once a mortgage always a mort- 

,, __ _. i« r.i-,-1-, Once a mort- 

gage, and that, whatever the form oi the deed, the gage always a 

debtor cannot contract himself out of his right to redeem "^o^'ts^ge. 
by agreement made at the time of the loan. But at a 
subsequent date the mortgagor may sell his equity of re- 
demption even to the mortgagee. 

And other agreements between the parties made at 
the time of the mortgage will be good if they do not ex- 
clude the right to redeem. For instance, agreements 
giving the mortgagee a preferential right of purchase in 
case of sale ; or an agreement not to call in the principal 
while interest is duly paid. 

A good illustration of the effect of the doctrine **once 
a mortgage always a mortgage'' may be found in the 
case of Barton v. Bank of New South Wales. It was a 
case which depended on the effect of an absolute convey- 15 A,c. 379. 
ance of lands, containing no conditions for repayment 
nor any suggestion that the consideration money was by 
way of loan, but which, on the contrary, contained within 
itself an explanation of the agreement to carry out which 
it was executed. And it showed that, even in the case 
of so absolute a document, the doctrine ' * once a mortgage 
always a mortgage'' would apply, and therefore evidence 
outside the document could be received to prove that the 
intention of the parties at the time it was made was that 
it should be by way of security only. Of course, in the 
face of such a document, the very strongest evidence 
would be required. [On the facts, the Court thought it 
beyond question that an absolute conveyance was in- 
tended, and the bank won.] 

From the doctrine ' ' once a mortgage always a mort- 
gage" it follows as a corollary that the mortgagee cannot 
impose upon his debtor a stipulation in the mortgage 
which would prevent the mortgagor, upon redemption, 
from getting back his property in the condition in which 
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Chap. XXI. he mortgaged it. Or, as it has been otherwise expressed, 
a mortgage cannot include a clog or fetter upon the 
equity of redemption. 

This part of the law has received a great deal of 
explanation lately in cases upon the subject of tied 
houses. 

It is a matter of common knowledge that among the 
breweries and public-houses with which you do business, 
as bankers, there exists a system whereby the breweries, 
using part of their capital by way of loans, succeed in 
tying to themselves a string of public-houses, whose licen- 
sees are prevented from purchasing their liquor in the 
open market, and are bound to deal with the one brewery 
for all it can supply. 

This system has been most fully developed among 
brewers and publicans, but it prevails in other businesses, 
and, I believe, it obtains to some extent among the big 
financial and wool companies who compete with your 
banks in financing pastoralists, and who secure, in ad- 
dition to interest upon their loans, the right to have the 
agency work to ship, insure, and sell the wool or other 
produce of the properties on which they have advanced 
money. 

It has been decided that a stipulation, which is part 
of a mortgage, -and which endeavours to provide that, 
during continuance and after redemption of the mortgage 
debt, the owner of the premises and his successors in 
title shall continue to deal with the creditor, is invalid 
and cannot be enforced, for otherwise the mortgagor 
And nothing would not be receiving back his property unfettered. It 
but a molt- jg gg^j^ ^j^g whole doctrine, including this corollary, might 
be expressed in the formula '*once a mortgage always a 
mortgage and nothing but a mortgage." 
Coliaternl A Collateral advantage granted to the mortgagee to 

nfrm?8sible. coutiuuc ouly during the mortgage isf however, allow- 
able. It must be remembered that, from the creditor's 



permissible. 
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point of view, a mortgage is to serve two purposes — Chap. XXI. 
(1) to be a security for the debt; (2) to provide remune- 
ration for the money lent. Such remuneration is usually 
interest payable in money at a fixed rate and fixed 
periods, but this is not necessary ; instead of an interest 
rate, or partly in place of it, or in addition to it, the 
creditor may obtain by covenant the collateral advantage 
that the debtor will not deal elsewhere ; provided no un- 
fair or unconscionable advantage has been taken of the 
debtor, in which ease it would become voidable. 

Within these limits houses may be tied by mortgage 
to any extent. 

One result of the equitable protection afforded to 
the debtor was that a proviso that, in the event of the 
interest agreed upon not being paid up to time, a higher 
rate should be payable, was regarded in the light of an Rate of 
unfair penalty and invalid ; however, the protection ^"^*^''®^*- 
aimed at can be got by stipulation for a high rate of 
interest to be reduced by 1 (or any other rate) per cent, 
upon prompt payment, and such a clause will be found 
in most investment mortgages. 

In the forms of banks' mortgages, to the details of 
which I shall presently refer, interest is agreed for at 
the rate usually charged by the bank upon advances 
from time to time. 

While explaining the nature of mortgages, it may 
be well to point out that a bona fide sale of property, 
with a bargain by the seller for the right of re-purohiase, 
is well recognised in law as distinct from a mortgage. 

Form of the Mortgage. — With regard to the form 
of mortgage-deeds, I shall refer only to the cases of mort- 
gages of estates in fee-simple in freehold lands — (1) 
under the old system; (2) under the Real Property Act; 
and (3) mortgages of C.P. lands. 

(1) Under the old system of conveyancing, the land 
is granted to the creditor in fee-simple with a proviso for 
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Chap. XXI. reconveyance on payment of principal, and interest at 
a specified rate, on a certain day. 

Usually the day specified is six months ahead or 
next quarter day, and the mortgagee covenants not to 
call in the principal sura before the expiration of the 
agreed term, so long as interest is punctually paid, and 
other covenants observed on the part of the mortgagor. 

By the same deed the mortgagor generally enters into 
a personal covenant to pay principal and interest on the 
day appointed for reconveyance, and also to continue to 
pay interest at the same rate in case of failure to redeem 
at the appointed time. Other covenants not inconsistent 
with the nature of a mortgage may be inserted, as has 
been shown, and several such covenants are continually 
made use of to render the security more effective. 

I have mentioned that a mortgage begins with a 
grant or conveyance of the lands to the creditor. The 
value of this grant depends, of course, upon the strength 
of the mortgagor's title, and the ascertainment of this 
involves, in most cases, investigation by an expert con- 
veyancer. 

I will now turn to the printed form of mortgage- 
deed in use by one of the banks. You will notice it takes 
about forty lines of closely-printed matter to make 
the mortgage. It looks exceedingly uninteresting, and 
reminds one of the saying of Lord Westbury, one of the 
wittiest and most cynical Judges that ever.sat on the Eng- 
lish bench: it was of conveyancing documents more old- 
fashioned and cumbrous than these. He remarked, they 
were *' difficult to read, impossible to understand, and 
disgusting to touch.'' 

Upon reading this document through, however, and 
leaving out all the apparently cumbersome extensions and 
enlargements of meaning, you will find that a very short 
and readable skeleton of it can be made, showing the 
nature of the document, thus : 

'*In consideration of £ the mortgagor doth 
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hereby appoint and also grant and release to Chap. XXI. 

the bank all the lands to have and ~ 

to hold subject to the proviso for re- 
demption. Provided that if the mort- 
gagor shall on demand* in writing 

or without such demand pay the said 

bank the said sum and also pay interest 

then the said bank will re-convey the 

mortgaged premises to the use of the mort- 
gagor or as he shall direct. ' ' 
This is really the essential part of the mortgage; 
but the document, as you can see (and you should refer 
to the actual forms in use in your own bank), contains 
beyond this a quantity of other matter. This other mat- 
ter consists of a number of separate covenants designed 
to protect the mortgagee and avoid any necessity for 
litigation. In the document before me, a rough descrip- 
tion of each covenant appears in marginal notes opposite 
each paragraph of the deed; chiefly they regulate the 
bank's power of entering upon the premises, or of sale, 
the position of the mortgagor with respect to mortgaged 
premises which he occupies, and insurance, repairs, and 
rates. The document, when completed, is a formal 
deed made under seal, and usually in the presence of two 
witnesses. Although it is most desirable to have witnesses. Witnesses, 
none are legally necessary to a common law mortgage, 
where the mortgagor is simply exercising his own powers. 
Should he be exercising some power granted him by deed, 
it is necessary to refer back to that deed, and ascertain 
whether any, and, if so, what witnesses are necessary to 
validate his acts. Formerly the mortgage-deed contained 
a proviso that the mortgagor should remain in possession 
until the date for payment, in which case he was in law 
in the position of a tena,nt to the mortgagee for that term.. 
It is nowadays more usual to leave out this provision, 
and the mortgagor remaining in possession is legally in 

* Usual in banks* forms instead of a fixed date, cf. p. 290. 
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Chap. XXT. the possession of a tenant by sufferance. The form re- 
lerred to above makes the mortgagor attorn to the bank 
as a tenant from year to year. 

Until the first six months or first quarter day (or the 
term expressed for redemption) has expired, the mort- 
jifagor has a legal right to redeem the land on the day 
named for repayment. WJien that date has passed, 
the estate of the mortgagee becomes absolute in law, 
and the mortgagor has no right to the land except his 
equity to redeem. 

The equitable rights of the mortgagor, however, are 
so well understood and so safely relied upon that mort- 
gage-deeds are used <as the most common form of secu- 
rity for loans, and continue to be drawn up in the strict 
legal form I have indicated. 

(2) Under the R.P. Act (Torrens' title).— Mmq^ of 
the most valuable land in Sydney remains to the present 
day only transferable under the old system of convey- 
ancing. But the greater part of the freehold land in 
New South Wales is under the Real Property Act (and 
though the names of the statutes differ, the same law is 
in force in all the Australian States and New Zealand, 
and is often known as the Torrens ' System) . The fact that 
land is under the Act is a sufficient guarantee of sound- 
ness of title ; that being so, a search in the office of the 
Registrar-General readily discloses whether or not any 
encumbrances exist to interfere with dealings; if accept- 
able, security can be taken in spite of encumbrances ; the 
land is readily mortgagable by a memorandum of mort- 
gage in the form prescribed by the Act, in the ninth 
schedule. In this case, also, the banks and other large 
companies each keep their own printed forms. Tliese 
necessarily follow the words prescribed by the Act so far 
as the actual mortgage is concermed, and these words 
constitute a simple formula — far simpler than the com- 
mon law mortgage. Going through this formula in the 
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same way as before, it will be found the effective words Chap. XXI. 
are: 

*'I in consideration of £ lent m-e by the 

bank, do for the purpose of securing to the 
bank payment of the principal sum and in- 
terest hereby mortgage to the said hank all 
my estate and interest in all the land particu- 
lars of which are scheduled hereumder/' 
This is followed by a schedule where details of the 
lands are set out in tabular form. And this table is 
succeeded by the covenants agreed upon between the 
parties, which serve the same purpose as in the common 
law mortgage, and depend for their number and nature 
upon the business transacted and security required by 
the mortgagee. In the document I am now dealing with 
there are twenty-three separate covenants ; that is, rather 
more than in the comnjon law mortgage. But in ad- 
dition to those which are to be desired in any case, there 
are here some further covenants rendered necessary to 
perfect the security. By the nature of a Eeal Property 
Act mortgage, the mortgagee does not have the legal 
estate. Therefore, in this document^ the bank takes a 
power of attorney enabling it to lease the land should 
the debtor make default. 

For where a mortgage is effected under this Act, it Statutory 
does not transfer the title to the land as under the oldP^^'®^^' 
system, though, in order that it may have effect as a 
security, the mortgagee is clothed with certain statutory 
powers which are in lieu of the legal estate, and in some 
cases co-extensive with the powers of an owner. 

Some of the covenants in a Real Property Act mort- 
gage are inserted to render those powers more rapidly 
available. In the case of such a mortgage, witnesses are 
necessary. 

(3) Mortgage of Conditional Purchase Lands. — 
"With regard to conditionally purchased lands, the Crown 
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Chap. XXI. Lands Acts do not recognise, in point of form, a transfer 
by way of mortgage. There is only one form of transfer 
of conditional purchases dealt with in the Acts, and that 

Hayward v. is an absolute one. But a bona fide mortgage of C. P. 

9 N.S.'w. Lands is not illegal ; and if parties have agreed that the 

L.R. Eq. 11. lajj^j shall be held by way of mortgage, the Court of 
Equity will enforce that agreement, and compel the trans- 
ferree to hold the land as security only. Mortgages of 
conditional purchase land are effected by an ordinary 
common law mortgage, plus a statutory transfer. The 
common law mortgage protects the mortgagor, and gives 
the mortgagee a power of sale which he would not other- 
wise possess. The transfer must be there to obtain recog- 
nition of the mortgagee's estate by the Lands Office. 

Before the condition of residence has been fulfilled, 
the common law mortgage only, can be taken in completed 
form, but transfers of date blank may be taken by the 
mortgagee and registered immediately after the comple- 
tion of residence. When the conditions imposed in re- 
spect of conditional purchase lands have been fulfilled, a 
grant in fee-simple of the land under the Real Property 
Act may be obtained upon payment of the necessary fees. 
To perfect a conditional purchase mortgage as security, 
it is necessary to insert covenants ensuring the due pay- 
ment of instalments and of the fees to obtain the issue of 
the Crown grant. 

RigrhtS of Parties.— TF^#/^ regard to the Mortgagor: 
He has no right to redeem before the time appointed; 
in the absence of a provision that he may pay off at any 
time, which is found in banks' mortgages, but seldom in 
those of a private investor, the mortgagor must give six 
months' notice of his intention to redeem, and, if that 
passes, another six months', and so on; for, while the 
right to redeem is kept open for the mortgagor, it is fair 
the mortgagee should ihave time to look round for an- 
other investment. While he remains in possession, or 
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entitled to possession, the mortgagor has the free enjoy- Chap. XXI. 
ment of his property and a statutory right to sue in his 
own name to recover possession or rents or profits arising 
from the property, or to protect it from trespass. Owing 
to his position in law, he cannot, by himself, make a valid 
lease. This is so, too, in cases under the Real Property 
Act, though, in the latter case, the simple consent of the 
mortgagee will suffice. 

If the appointed day has gone by without redemp- 
tion, he is liable (unless by special covenant) to eject- 
ment by the mortgagee, though such an action would be 
stayed upon payment of principal and interest and costs. 
He is regarded in Equity as the owner of the same 
estate as before the mortgage, subject only to the mort- 
gage. He may make a second and a third mortgage 
over the same property, or he may sell his equity out- 
right. 

With regard to the Mortgagee: He is in law the 
owner of the property, circumscribed in the exercise of 
his rights by equitable doctrine which will not let him 
obtain more than principal, interest, and costs ; his reme- 
dies are: — 

(1) He may call in his money, and in the event 
of non-payment sue the mortgagor personally 
on the covenant contained in the mortgage- 
deed. 

(2) He may foreclose the mortgage. This is 
effected by suit in Equity in the case of com- 
mon law mortgages ; but in case of land under 
the Real Property* Act, upon application to 
the Registrar-General. If the property will 
bring in sufficient money, it may be sold; 
otherwiise foreclosure will be granted. The 
effect of this is that the estate of the mortga- 
gee becomes absolute in Equity as well as in 
Law, and the right to redeem is cut away 
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Chap. XXI. altogether, for it is not fair that right should 

last for ever. 

(3) He may enter into possession of the property, 
after an action of ejectment if necessary, thus 
becoming mortgagee in possession, a position 
which Equity has made very burdensome by 
regarding the mortgagee <as practically a trus- 
tee for the mortgagor, and most strictly 
accountable for the management and fruits 
of the property. Creditors avoid this course. 

(4) He has a right to sell the mortgaged premises. 
This right was formerly based upon a cove- 
nant always found in a well-drawn mortgage, 
but is now given by statute to every mortga- 
gee under a mortgage by deed. The statu- 
tory power only arises upon certain defaults 
being m«ade, e.g., repayment of principal being 
a year overdue, or interest six months in 
arrears. The mortgagee has also, after such 
defaults, the power to obtain the appointment 
of a receiver. 

A mortgagee may pursue all his remedies concur- 
rently, but must, of course, cease proceeding as soon as 
his claim is satisfied. 

The Discharge of a Mortgage at common law is 
effected by a reconveyance of the property in the terms 
agreed upon in the proviso for redemption. Alternatively, 
it may be effected by an acknowledgment written on the 
mortgage, signed by the mortgagee or his attorney, to 
the effect that the mortgage has been satisfied. Such an 
acknowledgment, when properly made and registered, 
operates as a discharge and as a reconveyance suitable 
to the nature and condition of the property by virtue of 
certain modern legislation contained, in New South 
Wales, in the Conveyancing Act. A Real Property Act 
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mortgage may be discharged by indorsement on the Chap. XXI. 
mortgage of a receipt in a very short printed form, 
*' being in full satisfaction and discharge of the within 
obligation '^ ; the discharge must be registered. 

Equitable Mortgages. — A very simple method of 
mortgaging real property is by equitable mortgage ; such 
a mortgage is constituted by the mere deposit of title 
deeds as a pledge or by way of security. 

It is better, perhaps, to have a written memorandum 
put with the deeds and signed by the mortgagor setting 
out the object and terms of the deposit. 

'*The absence of formality or delay commends this 
class of security to bankers; and, if taken and subse- 
quently dealt with with due precaution, the protection 
is hardly inferior to that afforded by a formal deed." 

Such a mortgage is always enforceable or realisable 
with the necessary aid of the Equity Court. Indeed, the 
chief difference between these and common law mort- 
gages is in the procedure whereby the creditor enforces 
his remedy; for when he is armed with a formal deed, 
resort to the Equity Court is only sometimes necessary. 



CHAPTER XXII. 

PLEDGES OF PERSONALTY— BILLS OF SALE- 
LIENS— STOCK MORTGAGES. 
Chap. XXII. 



Mortgage of ^^^ normal way in which a man mortgagee person- 

^>y alty, to give security for a debt or obtain an advance, 
is by bill of sale. By the 7th section of the Bills of Sale 
What the Act the expression **bill of sale'* includes not only bills 
i^^Td ^^ ^^^^ ^^* pretty well every document of a like nature or 

that is capable of being used with like effect ; it includes 
assignments, transfers, declarations, of trust without 
transfer, and other assurances of personal chattels, and 
also powers of attorney, authorities or licenses to take 
possession of personal chattels as security for any debt; 
but does not include assignments for the benefit of the 
creditors of the person making or giving the same, 
marriage settlements, transfers, or assignment of any 
ship or vessel or share thereof, transfers of goods in the 
ordinary course of business, bills of sale of goods in 
foreign parts, bills of lading, &c. Most of the exceptions 
obviously should not be treated .as bills of sale. With 
regard to ships, a special method for their mortgage is 
prescribed by the Imperial Act 57 and 58 Victoria, c. 
60 ; and with regard to bills of sale over goods in foreign 
parts, there do not exist the same reasons why their regis- 
tration and validity should be dealt with by any Act of 
Parliament of this country. 

When a man gives such a security over his goods, 
and the secured creditor allows them to remain in the 
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possession or ** apparent possession'* of the party giving Chap. XXTI. 
the bill, that party might, by reason of a well-to-do ap- Apparent 
pearanee, obtain credit to which he is not entitled, and Possession, 
this mischief the Bills of Sale Aet aims at preventing; 
accordingly it is provided that, unless such a bill of sale 
be registered in the Supreme Court within thirty days, 
the security will be useless, in case of the debtor's bank- 
ruptcy, against his official assignee or trustees in bank- 
ruptcy, and useless, too, against the sheriff, or his officers, 
who may have to seize the goods in execution of a judg- 
ment against the debtor; and against every person on 
whose behalf such process of law has been issued. And not 
only should the security be thus registered, but it must 
be re-registered once at least in every twelve months, and Registration, 
a promise to give a bill of sale must, in order to make it 
equally good security, be registered and re-registered in 
the same way as a bill of sale itself. 

The provisions of the Act apply to bills of sale over 
goods in the possession or apparent possession of the 
debtor, and it is worth noticing that the phrase apparent 
possession is w^ider than the order and disposition clause cf. post, 
of the Bankruptcy Act. If, for instance, a proper de- P- ^'^*- 
mand has been made by a secured creditor for the de- 
livery up of goods in the possession of a debtor, and the 
goods have not yet been delivered, they are, then, not in 
the order and disposition of the debtor, and therefore are 
not available for the benefit of all the creditors in the case 
of bankruptcy, though they are in his apparent possession. 

The term personal chattels in the Bills of Sale Act Meaning of 
means goods, furniture, fixtures, and other articles cap- chattels, 
able of complete transfer by delivery, but not chattels 
real nor government securities, nor shares in companies 
or choses in action, nor the produce of any farm or lands 
w^hich by virtue of any covenant or agreement or custom 
of the country ought not to be removed from any farm 
where they shall be at the time of giving the bill of sale. 
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Chap. XXII. Besides these steps, that must be taken by the bill 
of sale holder to protect his security from the judgments 
of the higher Courts, it is necessary under the Small 
Debts Recovery Act, No. 13, 1899, to register at the 
nearest Court of Petty Sessions within one week of mak- 
ing the bill of sale, and then security against judgments 
of that Court is obtained, except such judgments as follow 
almost immediately upon the bill of sale (i.e., where sum- 
mons served on the defendant not more than fourteen 
days after he gave the bill of sale) ; this security extends 
to such articles as are specified in an an^nexure to the bill 
of sale. Further, if the document be given by way of 
mortgage, then a certain time, not more than a year, must 
be specified in it for repayment of the principal money, 
and the mortgage will not hold good for more than a year. 

Such are the safeguards one must take to obtain 
fully such protection as the law allows to the holders of 
bills of sale. 

Of course, the class of transaction that has been last 
referred to, where there is a danger of judgment credi- 
tors from the Court of Petty Sessions claiming upon the 
same goods over which security has been given, comprises 
chiefiy the numerous small loans that are the business of 
the little money-lender, rather than the banker. 

1894, 2 QB. Before passing from this subject the case of Ladxf 

^^' Ramsay v. Margrett may be referred to. It illus- 

trates the limits of the definition of a Bill of Sale, 
and also a point as to possession. Lady Ramsay's 
husband was in debt, and to help him she agreed to 
purchase for £1,700 all his furniture and plate, which 
were in the house where they both lived. She had 
separate estate which included some furniture of her 
own in the same house. She paid £500 down, and 
£1,200 more in five days' time, after arranging with her 
bankers. She stipulated that her husband should give 
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a receipt for the money, and this receipt was sub- Chap. XXIL 
sequently drawn up by her solicitors and signed. Lady 
Ramsay sent some of the goods to her own bankers, but 
there had been no formal delivery to her of any of them by 
the husband, and the bulk of them remained, as they had 
previously been, in the house in which the husband and 
wife lived together. Afterwards, those goods were taken 
in execution by a judgment creditor of the husband. 

There arose, then, what is called an interpleader See a7?Ye, p. 
issue, where the wife came into court and claimed the 
goods were her property, and, therefore, could not be 
taken in execution by her husband^s creditor. The 
execution creditor claimed that property in the goods 
passed to Lady Ramsay by the receipt, that the receipt 
was in effect a bill of sale, and had not been registered, 
and was, therefore, not good against him, no sufficient 
possession having been taken by Lady Ramsay. 

It was held that the receipt was not an '* assurance" A receipt not 
of the goods to Lady Ramsay within the meaning of the 
Bills of Sale Act, but the transaction was a complete 
bargain and sale of goods, effectual without the receipt, 
which had been obtained simply as evidence of payment, 
and, consequently, the receipt did not require registra- 
tion under the Bills of Sale Act. 

It was held also, that the wife had a sufficient Possession of 
possession of the goods to take the case out of the Act, ^'^^®" 
for the situation of the goods being consistent with 
their being in the possession of either husband or wife, 
the law would attribute possession to the wife, who had 
the legal title. This result was reached by the applica- 
tion of a doctrine of law attaching possession to the 
title when, in case of dispute between the owner and 
another, the facts, as in this case, give no indication of 
a completer possession by one than the other. 

There is another class of security. A form of mort- 
gage of personalty, which is of very much greater import- 
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Chap. XXII. ance to the banker, and deals usually with larger inter- 
ests, to which I propose to turn your attention. I refer 
to express general liens, liens on crops, wool, and stock 
mortgages. 

It will be convenient to deal first with the subject 
of liens. 

Liens.— A lien is a right which a person in possession 
of a thing has to retain it in his possession, in the teeth 
of the true owner, until a debt due to him has been satis- 
fied. 
Possession The right of possession given by a lien enables the 

essential. Henee to maintain trover if the goods are wrongfully con- 
verted to the use of someone else, or taken out of his 
possession ; but if the lienee give up possession, the lien 
is lost and this privilege reverts to the owner. A lien 
is also lost by the holder taking a particular security, 
independent of the lien, for the same debt. 
Ante, p. 18. Liens are Particxdar, and General, — A particular 

lien arises by law in favour of any workman to whom a 
chattel has been delivered in order that he may improve 
it by his labour or other services, and extends over that 
particular chattel for the debt which has arisen in re- 
spect of it: e.g,, a farrier in whose possession a horse 
is, and by whose skill it has been rendered manageable, 
has a lien over the horse for his charges. 

General lieyis arise in respect of a general balance of 
account either by express or implied contract ; from cus- 
tomary commercial law, a banker has a general lien over 
securities and documents deposited with him as hanker 
by a customer, and may therefore retain them against 
his customer in respect of debts due. This general lien 
is implied from the relationship of banker and customer ; 
it is not very far-reaching, as it cannot extend over docu- 
ments which would not in the ordinary course of busi- 
Seean^c, pp. ^ess bc deposited with one's banker, nor to documents of 
16, 17. whatever nature if deposited under some other and ex- 
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press contract, as for safe custody; but the banker's lien Chap. XXII. 
will extend over documents left with a bank for collection 
in the ordinary way, and over some other documents. 

Express Liens.— It is, therefore, very usual for 
bankers to make with their customers contracts, giving 
them an express lien upon bills, documents of title, bond 
warrants, share certificates, &c., deposited with them for 
that purpose by their customer; and such express liens, 
when fortified with sufficient powers of realisation (usu- 
ally given to the bank in the same document) constitute 
a very good and useful class of security. 

I propose to refer to specimen forms used by two 
different banks for this class of transaction. The first 
step in the document in each case is the granting to the 
bank of a lien, in consideration of advances, the lien to 
be over a long list of documents described in general 
terms, or any or such of them as may belong to thfe lienor 
and be in the possession of the bank during the currency 
of the lien. The document is so worded as to constitute 
an equitable mortgage over the property involved, to- 
gether with an undertaking to make a formal mortgag'3 
if required. There folloAvs authority to the bank to sell 
the warrants, stocks, shares, scrips, &c., at its discretion. 
Various other powers and agreements are included. Of all 
these, one of the most important, and one which no such 
security should be without, is an appointment of the bank 
or some eflfieer, usually the general manager or chief officer 
for the State, or manager of the branch whose business 
it is, as attorney for the debtor. This power of attorney Power of 
is drawn so as to empower the bank to do in the debtor's *^*^^o'*"*^y- 
name and upon his own signature as his attorney all that 
the debtor himself is bound to do to give due force to 
the security. In this way, the bank, having taken such 
a security may avoid the serious complications that might 
otherwise arise in the case of an absent or obstinate 
debtor. 
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Chap. XXII. Liens on Wool and Crops, and Stoek Hortgrages — 

I have shown that the normal method of mortgaging per- 
sonal property in possession is by way of bill of sale, but 
owing to the vast stations and large flocks common 
throughout Australia, a great many difficulties formerly 
arose which showed how useless the ordinary bill of sale 
would be as a security for money advanced upon stock. 
Questions whether the progeny of mortgaged sheep were 
intended to be included, and questions as to the identi- 
fication of the stock intended to be embraced in the 
mortgage, would arise. The need of squatters and far- 
mers for ready money at the time when their flocks have 
to be shorn, or crops to be gathered and the produce sent 
to market, causes a frequent resort to this class of secu- 
rity to raise upon it temporary or further accommoda- 
tion. And I believe it is correct to say that all banks that 
do business in this State and throughout Australia very 
frequently have occasion to accept as collateral security 
mortgages of stock and liens over wool and crops. 

This feature of Australian financial business, and 
the inutility of the common bill of sale for the purpose, 
have been the causes of special legislation on the subject, 
which is peculiar to this country. 

Legislation. New South Wales was, I believe, the first colony to 

pass an Act on the subject, but similar legislation has 
been in force in all the States of Australia for some con- 
siderable time. In different States the Acts differ in 
some of their details, but in their main features they are 
similar. 

The legislation on the subject in New South Wales 
has a long history ; the first Statutes were experimental ; 
presently one was made permanent ; then further amend- 
ing Acts were passed. 

Until the recent consolidation of the Statutes, the 
principal Acts on the subject were those of 1847, 1860, 
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1868. lit was in 1868 that the right was first granted to Chap. XXII. 
the mortgagor of sheep, with the consent in writing of the Right of 
mortgagee, but not otherwise, to give a valid lien on the mortgagor to 

ffive lien. 

next ensuing clip of wool of those sheep. In addition, 
there was the Liens on Crops Act, 26 Victoria, No. 10, 
which validated liens on agricultural and horticultural 
produce, subject to certain provisions, and gave protec- Liens on 
tion to the lienee (who should be a person making any^^^^^^®' 
bona fide advance of money or goods to any holder of 
land, on condition of receiving as security for the same 
the growing crop or crops of agricultural or horticul- 
tural produce on any such land). 

This series of Acts is among those that have been Act No. 7, 

< 1898 

recently consolida/ted, and the legislation on the subject jp vjc. 

is now contained in the (consolidating) Act, No. 7, of 1898. Cf. Instru- 
ments Act. 
Briefly, the provisions which govern this class of 

security are as follows: — 

A form is given by the Act for liens on produce ; Forms 

nrescribed 

another for liens on wool ; and a form of particulars for 
a stock mortgage, showing the round number of the stock, 
their description, their brands, the stations and places 
where they are depasturing, the name of the principal 
superintendent or overseer, the date of the deed, the 
names of the parties, and amount of consideration, with 
the name of witness or witnesses. 

Most banks use their own printed forms for these 
securities, and these forms follow closely the words of the 
forms given by the Act. As to liens on wool, it is to be 
noticed that the vagueness which was in the absence of 
legislation on the subject an impediment, interfering 
with the creation of a valid security by way of Bill of 
Sale, is now got rid of ; for, according to the words of 
the prescribed form, the lien is given '^ upon the wool of 
the next ensuing clip to be shorn from my flocks of 
sheep, consisting in number of (so many) or thereabouts, 
and 710W depasturing at (such and such a place)/' 
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Chap. XXII. As has already been noticed, liens on wool and stock 
Transfer. mortgages are transferable by endorsement, and the in- 
dorsee will have the same rights as the original lienee 
or mortgagee; but this does not appear to be the case 
with regard to liens on crops. 
Registration. All three types of security are taken out of the opera- 

tion of the Bills of Sale Act. All three, however, require 
to be registered within thirty days. Registration is 
effected in the oflSce of the Registrar-General, in Sydney. 
The advance in respect of which the security is obtained 
Advance. must, of course, be bona fide ; when that is so, the lien will 
be good whether given before or after or at the time of 
making the advance. While the lien is in force, the 
possession of the proprietor is for all intents and pur- 
Possession of poses in law the possession of the lienee, but when the 
J^*j®"^^^^^^^°® advance is repaid, property and possession of the wool 
revest in the lienor; the same in the case of crops. The 
lienee will not be prejudiced by the subsequent mortgage 
of the stock on which the wool is. If the lienor fail to 
shear at the proper time, the lienee may step in and shear 
at his expense, and like provisions obtain with regard 
to the gathering of crops. In the case of all three securi- 
ties, a fraud committed by the lienor or mortgagor in 
respect of the security will render him liable to punish- 
ment for an indictable offence. 
^. • In the case of a lien given over crops on leased land, 

landlord or a preferential claim is allowed to the landlord in respect 
mortgagee, ^j ^^^^ which may be due at the time of carrying away 
the crop, not exceeding one year's rent; audit is the 
duty of the lienee to pay this before removing the crop, 
but he may repay himself out of the proceeds of sale. 
And in case the land is mortgaged, and is at the time of 
harvesting in possession of the mortgagee, a like claim 
for one yearns interest is provided for. 

One effect of the provision that the possession of the 
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lienor or mortgagor shall be to all intents and purposes Chap. XXII. 
the possession of his lienee, is, to take these valuable 
effects outside the provision about goods in the order 
and disposition of a bankrupt in bankruptcy law, so 
that the secured creditor, holding one of these liens 
or stock mortgages, is, in case of the debtor's bank- 
ruptcy, and provided the property is still in the posses- 
sion of the debtor, safe as against the official assignee. 
In the case of a stock mortgage, however, either the mort- 
gage must have been executed at least sixty days before 
the making of the sequestration order, or the consideraton 
must be a present advance. 

Either a lien on wool or on crops or a stock mortgage 8ee post, pp. 
would be liable to be impeached under the Statute of ^^' ^^^' 
Elizabeth, if made with intent to defeat or delay credi- 
tors, or under the Bankruptcy Act, if it should actuallj^ 
be an improper preference. 

Although some vagueness of description is neces- Reasonable 
sarily allowed, a reasonable accuracy in description ^g°"[^^^ j^^ 
should be aimed at ; and a deliberate or careless inaccu- stock 
racy would be dangerous. In a Victorian case where "'°^ ^*^^ 
the horses mentioned in a stock mortgage were, at the 
time of making the mortgage, working at a place three 
miles distant from the land described in the document, 
the error was held to be fatal. In a New South Wales 
case, in re Geoghegan, it w^as held to be necessary that 18 L.R. B. 
the brands of the mortgaged stock should be clearly speci- * ^* ^^" 
fied in the registered memorial. Under the Victorian 
Act a mortgage of horses in a stable cannot be registered 
as a stock mortgage. These cases show how without due 
care advantages and securities intended to be given by 
law may easily be thrown away. 

A question that might arise, where a bank has taken Authority of 
this class of security, is this : — Suppose the customer C, Manager 
who has given the security and obtained credit from a 
branch of the bank, is shifty, and about to take steps to 
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Chap. XX f I. defeat the bank's security; suppose that the branch 

Mortgaged nianager has knowledge of this, and believes he can save 

stock. the bank from loss by seizing C's sheep or other stock, 

would he be justified in doing so without instructions from 

head office? The question being, does his authority as 

branch manager extend so far? This question arose 

17 here in 1896 in the case of Bremner v. the Union Bank, 

'jl ' ' ^' ' and on the facts before them in that particular case the 

Court decided that, without express evidence that the 

manager had been given such authority, it would not do 

to assume that it was as a matter of course within his 

authority, the extent of which was to be gathered from 

his ordinary, and not his unusual, duties. 

Limitations in Before leaving this subject I would like to point out 
to^^k ^^^^^^ t^atj though certain securities are entirely in accordance 
security. with law, and may be taken over certain classes of pro- 
' perty ; over one kind of property by one method and over 
another property by another method — as the law may 
be; it is nevertheless necessary for the banker about to 
accept such a security to be clear that his own bank can 
deal in that class of security ; for occasionally banks are, 
or were, prohibited by their charters or statutes of incor- 
poration from advancing money upon the security of 
National merchandise. In 1870 the South Australian branch of 
Bank v. the National Bank of Australasia had limitations such 

3 P.C. 299. that it was not lawful for the Bank to advance or lend 
money upon the security of lands, houses, &c., which in- 
volved it in litigation; about the same time the South 
Ayersv. S. A. Australian Banking Company had in its charter a 
L*R. ^3^PC^' clause declaring that it should not be lawful for the 
5^9. company to advance money on the security of merchan- 

dise; and advanced money nevertheless on the faith of 
receiving as security a preferential lien on wool; this 
bank, too, was involved in litigation by the transaction. 
A prohibitory clause is frequently inserted in a bank's 
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charter which pi^vents the lending of money upon ships. Chap. xXII. 
In some such cases, though the bank cannot lend on the 
forbidden security, it can acquire it as property in satis- 
faction of a debt. But the officers of the bank might be 
liable to the shareholders for a breach of duty. Or the 
bank might be liable to have its charter cancelled, &c. 

In Victoria, by the Banks and Currency Act, 3890, 
any incorporated banking company may, notwithstanding 
anything to the contrary contained in any Act in force 
in Victoria relating to such bank, advance money on the 
security of lands, houses, ships, or pledges of merchan- 
dise. 



CHAPTER XXIII 

GUARANTEES. 

Chap. Guarantees constitute a very common form of secu- 

XXITT. pi.^y When the debtor and his guarantors are substan- 
Use of. tial men, or substantial having regard to -the amount of 

the debt, and of known honesty, a guarantee affords a 
very sound security. Sounder perhaps in the case of 
private persons than when the debt is incurred by a 
small company of no long standing, a church in strug- 
gling circumstances, or an ill-managed municipality. 
, For when men are constrained by reason of their positions 

as directors, churchwardens, aldermen, &c., to become 
guarantors for the debts of some institution, they do not 
as a rule seem to feel their personal honour involved in the 
same way as in the case of private debts. In such cases, 
therefore, there is need for great caution that the agree- 
ments in, and in connection with, the guarantee should 
be quite elear and free from the chance of a misunder- 
Practice as to standing. In particular, it is well in such cases if 
signing. personal liability on the part of the guarantors is con- 
tracted for, to have the guarantee signed, after some 
reference to its terms, in the presence of a responsible 
officer of the bank and by all the guarantors at the same 
time. By this means the bank will be forearmed against 
any assertion that might be made later on by the guaran- 
tors that they undertook the obligation in their represen- 
tative capacity only, or that some signed upon one and 
others upon a different understanding. Indeed, this 
precaution is a wise one to take in all cases. For, take 

_ 306 
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the case of a guarantee for a private account to be given Chap. 
by three friends of the debtor. Suppose the sureties are ^^^^^- 
allowed to sign separately, and two of them do so, in 
the faith that the bank will obtain the third signature; 
for some reason this is not done. The guarantee is im- 
perfect and useless. 

A guarantee must be in writing, for by the Statute Writing 
of Frauds no action shall be brought upon a contract to "®^®^®*^y 
answer for the debt of another unless the agreement or 
a note of it be in writing <and be signed by the party to 
be charged or his agent; the primary liability of the 
debtor must continue, or the contract would not be one 
of guarantee. The agent need not in point of law be ap- 
pointed in writing, though to take the signature in such 
a transaction of an agent not appointed in writing would 
be exceedingly foolish unless ample and durable evidence 
of authority existed ; in practice, I suppose a bank would 
never do such a thing. 

A guarantee must be supported by some considera- Consideration 
tion, that is, something must be given for it by the bank, given. ^ 
It will not be any consideration, for instance, if you have 
an unsecured advance, and induce some third person to 
guarantee the customer's account in consideration of 
making such advances to him as you may see fit, and you 
then, having obtained that guarantee, open a new account 
for the customor, and get him to give you a cheque on 
such new account for the amount of the old advance, 
which cheque you pay into the credit of the old account 
and then close up the new account and call up the guar- 
antee. If you want a good guarantee to secure an 
existing debt, and do not propose to make further bona 
fide advances to the customer as consideration for the 
guarantee, you must support it by something more than 
a mere pretence of making advances. A forbearance 
from pressing for payment may constitute a real con- 
sideration. 
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The consideration for a guarantee need not be ex- 
pressed on the face of the document, though it is always 
better if it is so expressed. It is sufficient if it is actu- 
ally given. 

The guarantee for an ordinary bank overdraft must 
be continuing, which has been defined as ** extending it 
beyond the first sum advanced to sums subsequently ad- 
vanced so long as the guarantee is continued," or as 
** contemplating the continuance of a supply on the one 
side and on the other a liability for any default during 
that supply.'' That is to say, the guarantee must not 
be exhausted the moment the amount of the stipulated 
advance has been made, but it must cover, so long as it 
continues in force, all advances made up to the limit, 
notwithstanding that the account may from time to time 
have been in credit. 

If the person giving the guarantee be a corporation, 
it is necessary to ascertain that the giving of guarantees 
in such a case is within the powers of the corporation and 
the manner of executing it is within the powers of its 
officers. 

In order to enforce the guarantee, the bank must be 
named therein, though its signature is not necessary. 

Guarantees are of all kinds and forms. We are 
concerned here only with guarantees to secure the pay- 
ment of money. Even these are very various. Some- 
times they are guarantees for the payment of a specific 
sum, such as the amount of a bill of exchange. Some- 
times they are guarantees for only a portion of the debt, 
or they may be continuing guarantees for a definite or 
indefinite time, and for a definite or indefinite amount. 
They vary with the circumstances of each particular case. 

The most important point to remember is, that as 
soon as a guarantee has been. taken, other parties are 
involved besides the principal debtor and his creditor. 
I mean the surety or sureties. They are under a serious 
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obligation under the guarantee. It is therefore unfair to Chap. 

them that the contract between the principal debtor and ^^^^^' 

the bank should be altered behind their backs, and it is a 

very firm and strictly applied rule of law that any 

material variation of the contract between the bank and 

its customer, behind the back of the surety, will have the 

effect of releasing him from his engagement except in 

the case of a contract to give further time to the debtor 

whereby rights against the surety are expressly reserved, Giving time. 

but if rights are not so reserved, such an arrangement 

will avoid the guarantee just as any other variation. 

But a binding contract for extension of time will Forms in use. 
not release a surety at whose request it has been made; 
although any co-sureties who did not know and concur 
in the arrangement would be released; that is, unless 
rights had been reserved by the creditor. 

I will refer now to two forms of guarantee actually 
in use. The first is one for the case of two or more joint 
and several guarantors. The first step is to assume joint 

and several liability, thus: — ''We, , jointly and 

severally, hereby guarantee the payment ." 

This is for the reason that joint and several liiability 
is more beneficial to the creditor and thus provides a 
better security for the bank. Next as to payment. This 
is agreed to be made upon receipt of a written request for 
payment, or upon revocation of the guarantee ; until one 
of these things happens a debt is not actually due to the- 
bank by the sureties, and thus the Statute of Limitations 
does not begin to run until steps have been taken to call 
up or pay off the guarantee. The document proceeds to 
describe the advances and charges repayment of which 
is guaranteed, limiting within a fixed sum the liability of 
sureties for the principal debt and stipulating liability 
for interest in addition to thtat sum if necessary. It is 
arranged that the guarantee shall be a continuing one, 
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Chap. irrespective of any sums paid in to credit of the account. 
^^^^^- and thus it is suitable to the ordinary case of a fluctuat- 
ing account v«arying from day to day within certain 
limits of overdraft. If the stipulation for the continuing 
nature of the guarantee had not been inserted, the rule 
of law known as **the rule in Clayton's case" would have 
come into operation, and the first drawings would be 
taken as paid off by the earlier credits in order of time ; 
so that after a few operations on the account the over- 
draft originally contemplated and guaranteed might be 
said to be paid off, and a new one to have arisen not 
covered by the guarantee. 

It is also agreed that the bank may give time or in- 
dulgence to the debtor without losing his guarantee. 

There is another special agreement which I find in- 
serted in this form. It is to the effect that, notwithstand- 
ing any rule of law or equity to the contrary, all and each 
of the persons who actually sign the guarantee shall be 
^ and become jointly and severally liable to the bank in 
the manner and to the extent limited by the document. 
This seems a very useful clause to preserve to the bank 
#.the security of the guarantee in spite of a misunderstand- 
ing at the time of taking it as to the number and names 
of co-sureties ; or in case of an accidental omission on the 
part of the bank to secure all the signatures agreed upon. 
This form is not under seal; thus it records a simple 
contract only, and the period after which a stale debt 
would become irrecoverable under the Statute of Limi- 
tations is six years, which would commence to run from 
the date of receipt by the sureties of a writteii request 
for payment from the bank, and not before. 

For comparison with ^he document I have just dealt 
with, and by way of further illustration, I will turn to 
the other form. 

This document is so drawn that upon completion it 
constitutes a formal deed, being under seal. It is there- 
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fare, enforceable for a period of twenty years, whieh, Chap. 
looking at the clauses of the deed, would begin to run ^-^I^I- 
from the date of cancellation of the guarantee by the 
sureties, or from the date of default being made by the 
debtor to repay the bank upon demand. The agreements 
that the guarantee shall be a joint and several one, and 
a continuing guarantee, are contained here, and make 
the document the same in its general effect as the one first 
described. The minor agreements, however, are not to the 
same effect. There is here provision that the bank may 
release or compound its claim against a surety without 
prejudice to its right against the others; there is not, 
however, the clause by which each surety signing makes 
himself liable in any event, waiving his right to disclaim 
in case of omission to obtain all the stipulated signa- 
tures. 

It is theoretically possible to draw up a guarantee a perfect 
in so sftrict a form that a surety upon signing the instru- g^a-^antee. 
ment becomes immediately liable^ and remains entirely f 

in the bank's hands 'with regard to its treatment of the 
principal debtor, its dealings with co-sureties, and its 
dealings with other securities held in respect of the same ' 
debt. If a bank, however, were to proceed to do busi- 
ness armed to the teeth with documents of this sort, it 
would probably find very little business to do, and good 
accounts would be driven to a. bank that relied upon 
simpler instruments and the discretion of its staff. 

There are, however, certain provisions which should 
be found in every well-drawn guarantee, and which are 
necessary to legally perfect the security. 

Thus a well-drawn guarantee should negative the Provisions re 
right of the guarantor upon payment of the debt, or his securities, 
share of it, to the benefit of any security of the custo- 
mer's held by the bank in respect of the same debt, until 
the whole debt or debts owing to the bank by the custo- 
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Chap. mer are paid. For in the absence of such a clause, the 

XXII T. surety who pays the amount owed by the principal debtor 

Surety^ right is entitled to be put in the shoes of the principal creditor, 
shoes of ^^ ^^^ hsive his securities for use against the debtor ; and 
creditor. if the Surety has paid up the amount of his own liability', 
but some of the debt remains, he is entitled to share 
rateably with the creditor in the securities. If the 
amount for which the guarantor is liable covers the whole 
of the customer's debt, there can be no objection to his 
taking the securities; but if the guarantor's liability does 
not cover the whole of the customer's debt, and the other 
securities held have to be apportioned between the bank 
and the guarantor, the bank may find its share of such 
securities insufficient to satisfy the balance owing to it. 
If, however, the guarantee and the other securities have 
been taken to secure different advances of the same 
account, the guarantor is not entitled to the other securi- 
ties or to any benefit in them unless he chooses to pay the 
whole of the advances made to the customer. The right 
of the guarantor to any securities held by the bank 
exists, whether or not he was aware that the bank held 
Securities them. If the bank by its own act has lost or destroyed 
lost by bank, or discharged any of the securities, the guarantor would 
appear to be discha,rged at least to the value of the secu- 
rities so lost or destroyed or discharged. 

Provision in -^"^^ reasons somewhat similar to the above, the 

case of guarantee should negative the right of the guarantor to 

rup cy. p^^^^ ^^ bankruptcy in competition with the bank against 
the estate of the customer. 
Enforcing The bank's power to enforce the guarantee comes 

guarantee. to an end, if the guarantee is not under seal, at the ex- 
piration of six years from the day on which it first be- 
came able to recover the amount from the guarantor by 
an action at law. If the guarantee is under seal, the 
time is extended to twenty years. 

If the guarantee expresses that the amount guaran- 
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teed is to be payable on demand in writing signed by Chap. 
some officer of the bank, the bank cannot bring an action ^XUL 
against the surety until after it has made such demand statute of 
on the customer, and consequently the recovery of the '""^*^^^"^- 
amount from the surety is not barred by the Statute of 
Limitations until after six or twenty years, as the case 
may be, from the day when written demand was made for 
payment, although a much longer time than six or twenty 
years may have elapsed since the last advance to the 
customer. 

If the guarantee expresses that the amount guaran- 
teed is to be payable on demand, then it would appear 
from the decision in the case of Parr's Banking Com- i898, 2Q.B. 
pany, Limited, v. Yates that the Statute of Limitations '*^^- 
begins to run as to each item of the principal as soon 
as that item is advanced, and that the whole of the prin- 
cipal ceases to be recoverable at the end of six or twenty 
years from the date of the last advance. With regard 
to interest, it would appear that the bank could recover 
six years' interest notwithstanding the recovery of the 
principal was barred by the statute, provided that the ^f Paget, 
guarantee were a continuing one expressly guaranteeing ^^' 
repayment of the principal sums advanced, *'with inter- Bank of Aus. 
est, commission, and other banking charges. ' ' The like y*. Colonial 
with regard to the commission or other banking charges, 4CM..R., 67. 
if any, accrued with the six years preceding date of 
action. 

It is well to bear in mind that the Statute of Limi- statute- 
tations does not extinguish the debt ; it merely bai-s the ^^["'^'^ '^^^^ '* 
right to recover it in an action if the defendant chooses extinguished, 
(as he always does) to set up the statute as a defence 
to the action. For example, if you hold a guarantee not 
under seal, the amount secured by which became payable 
more than six years ago, and you also hold title deeds 
deposited by the guarantor in support of the guarantee, 
together with an irrevocable power of attorney from him 
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Chap. authorising you to sell and convey the property comprised 
^^^^^- * in the deeds, you cannot recover the amount by an action 
against the guarantor, and he cannot compel you to give 
up his deeds; you, however, can sell his property, and 
apply the proceeds in satisfying the guarantee, account- 
ing to him for any balance that remains over. 

If you are fairly acquainted with the terms of the 
agreements which your own bank enters into, it is not 
very necessary to know the effect of the general law upon 
guarantees whose stipulations differ from yours ; you do 
not require to know every loophole by which a surety 
may escape from a guarantee other than that which your 
bank uses ; but it would indeed be well to remember the 
general rule and advice expressed in the following para- 
graph ; — 
Cf . Paget. ' ' The acts or defaults which would release the surety 

outside those generally provided for in a well-drawn 
guarantee, are such Si& a bank can readily avoid, if 
it bear in mind the salutary rule that there must be no 
variation of the contract, no dealing with the principal 
debtor, or a co-surety, or with the securities for the debt, 
behind the back of the surety or without his consent, 
either given by anticipation in the guarantee, or prior 
to such dealing." 



CHAPTER XXIV. 



j BANKRUPTCY. 

i 

A man who is unable to p«ay his debts, as they be- Chap. 
come due, from his own moneys is insolvent ; but insol- ^^l^- 
veney is not bankruptcy in a strict and legal sense, no Bankruptcy 
matter how much alike the two words may be in literary fnsolvency. 
usage. The term bankruptcy expresses the condition in 
law of an insolvent, who has come under the operation 
of the bankruptcy laws, that is «bo say, of a man who 
has committed an act of bankruptcy, been made bank- 
rupt, land whose affairs are subject to the bankruptcy 
jurisdiction of the Supreme Court. It is important to 
notice the distinction between these terms; for all insol- 
vents are not bankrupts. The commercial wreckage in 
England, for example, in the year 1895, amounted to 
7,858 insolvencies. Of these a little over 4,000 Avere 
administered in bankruptcy, and the balance, not much 
less than half, under private deeds of arrangement. Thus 
there is no law which prevents a debtor from settling 
privately with his creditors, if he can. Private assign- Private 
ments of this kind have no place in the Acts regulating ^^^^^nmen s. 
bankruptcy procedure, and can, therefore, only operate 
at common law; as a result they will only be effectual 
to give the debtor a release when they are signed by all 
the creditors. To make a proposal for such a compo- 
sition is in itself an act of bankruptcy, and as creditors 
can thereupon drive the party making such an offer into 
formal bankruptcy, they have, in such a case, a handle 
whereby to compel the debtor to open and fair dealing. 
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Chap. If in such a ease the debtor makes a bona fide compromise 
XXIV. -^ith his creditors for the benefit of all of theyn, and to 
that end assigns his esta/te to trustees, he is, for all prac- 
tical purposes, safe against the claims of any creditor 
who stands out unreasonably; for, though that creditor 
could sue and obtain judgment, he would find no goods 
to levy upon, for the Court would not set aside the assign- 
ment. Again, the assignment of his property to trustees 
for creditors is another act of bankruptcy, but the statute 
provides that this act cannot be made available for a 
petition, unless the petitioning creditor or creditors repre- 
sent one-fifth in value of all the creditors ; and even then 
the Judge will not make a sequestration order if it 
appears to him that it will be for the advantage of the 
creditors that the estate sliould be administered under 
the deed. 

In practice among business men it is becoming more 
common to settle an insolvent's affairs by means of pri- 
vate deeds of arrangement, and of late less recourse than 
formerly is had to the Bankruptcy Courts. 
Assignment But another course, sometimes more convenient, is 

to trustees administration by trustees under the Bankruptcv Court; 
witVi ad mi Ilia- *^ i • > 

t ration sub- this is a mixture of the ordinary bankruptcy practice 
ject to Cour . ^.^j^ ^^^q advantages of private arrangement and manage- 
ment of the bankrupt's affairs. In such eases the usual 
bankruptcy petition is filed, the order for sequestration 
made, and the official assignee appointed; but creditors 
are allowed by the statute at the first meeting of credi- 
tors, in some cases at a later meeting, to appoint one or 
two persons, who need not themselves be creditors, to be 
trustees of the estate, either in place of or conjointly 
with the official assignee. The creditors may require 
the trustees to give security. The election of a trustee 
or trustees must be confirmed by the Judge, who viU 
require to be satisfied ; (1) that the trustee has, in writing, 
accepted the office; (2) that he has given the required 
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security, if any. Any creditor may object to the eon- Chap. 
firmation of a trustee upon certain very general grounds, ^^^^^- 
such as, that the appointment was not made in good faith, 
that the person chosen is unfit to be a trustee, or not 
likely to be impartial, &c. So that here again creditors 
have a handle wherewith to secure honest and efficient 
administration of the estate. The effect of the order of 
confirmation, when made, is at once to divest the bank- 
rupt's estate from the official assignee and invest it in 
the trustees, who thereupon become joint tenants of the 
bankrupt's property, and in their administration of the 
estate are subject to the control of the court. If the 
creditors require an additional safeguard to their in- 
terests, they may at any meeting, by an ordinary resolu- 
tion appoint a committee of inspection. Such a commit- 
tee, if appointed, acts by majority, and must meet at 
least once a month; it may fix the remuneration of the 
trustee ; may fill a vacancy in the office of trustee ; and may 
control and authorise the trustee or the official assignee 
in the doing of certain acts, such as carrying on the 
business of the bankrupt so far as may be necessary to 
advantageously wind up same, carrying on an action rela- 
tive to property of bankrupt, employing a solicitor, re- 
ferring disputes to arbitration, mortgaging property of 
bankrupt, dividing in its existing form property .which 
cannot be advantageously sold, making allowance to bank- 
rupt for support of his family, &c., &c. A committee 
of this kind may be appointed at any time during the 
administration, and may be used, whether the administra- 
tion is by trustees, or by trustees and the official assignee 
conjointly, or by official assignee alone. A resolution of 
creditors passed at a general meeting will override a 
direction of the committee. 

As it is the object of the present chapter to indicate 
the consequences of bankruptcy, as it may affect bankers 
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Chap in particular, it will be sufficient to have noticed the fact 
XXIV. that insolvencies may be dealt with in various ways, 
which must not be confused. In what follows, the ad- 
ministration of the bankrupt's estate will be supposed 
in all cases to be in the hands of the official assignee ; but 
it will be proper in the first place to see how a man 
becomes legally bankrupt, and what is the status and 
authority of the official assignee. 
Bankruptcy Bankruptcy as a peculiar legal status is quite a 

T al^^tatus^ modern idea. No doubt the problem of insolvency is 
one which has presented itself in all countries, in all 
ages. In communities in an early stage of development the 
strict law of debtor and creditor is left to take its course, 
and the debtor who could not pay used in many coun- 
tries to be at the mercy of his creditor, to the extent of 
paying with his person, or selling himself into slavery. 
Early Teutonic codes show a similar severity; the insol- 
vent debtor falls into the hands of his creditor, and is 
subject to personal fetters and chastisement. It has been 
pointed out as worthy of remark, that our common law 
knew no process whereby a man could pledge his body 
or liberty for payment of a debt; neither, at common 
law wss the body of the debtor liable to execution for 
debt, except in the case of the king's debtor. The story 
of debtors' prisons, however, would be a thing apart 
from the scope of this chapter. 

T^ , ^ In Rome in the time of Julius Caesar a debtor 

Development 

of bttnkruptcy became entitled to his discharge on ceding his goods to 
• his creditors. The introduction of this principle marks 

the commencement of the true doctrine of bankruptcy. 
In English law it was not until late in the reign of 
Henry VIII. that the first rude foundation of bank- 
ruptcy law was laid, by a statute ** against such as do 
make bankrupt." This statute, 34 and 35 Henry VIII., 
c. 4, recites that ''divers and sundry persons, craftily 
obtaining into their hands great substance of other 
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men's goods, do suddenly flee to parts unknown, or Chap. 
keep their houses, not minding to pay or restore to ^^l^- 



any their creditors their debts and duties, but at their First aimed 
own wills and pleasures consume the substance obtained *^ ^^*^^' 
by credit of other men for their own pleasure and delicate 
living, against all reason, equity, and good conscience." 
This extract shows that the Act was clearly directed 
against fraudulent debtors. Since that Act there has 
been a continuous stream of bankruptcy legislation : each 
Act adding something to the law on the subject, not only 
by way of further regulations and improved procedure, 
but also increasing the scope of the law, as different Acts 
proceeded from different motives. The eye of the Legis- 
lature was at first bent on fraudulent debtors and punish- 
ment simply ; later. Acts were aimed at the relief of those Relief of 
who without fraud or gross negligence had become insol- debtors"*^^ 
vent ; traders were at first discriminated from non-traders, 
but subsequently the benefits of bankruptcy were opened 
to all. The doctrine of ** protected transactions" was Protected 
once an innovation. And in the earlier days of bank- 
ruptcy law there was no provision for proving debts 
payable at a future date. It will be seen, therefore, that Future debts, 
the bankruptcy law in force to-day is the result of a long 
list of statutes which represent experimental legislation. 
Many principles and methods have been tried, and what 
has proved useful and workable has been conserved. 

In New South Wales the law on the subject is found n.s.w. Act 
mainly in the Bankruptcy Act, 1898, a consolidating stat- ^°- 2^* ^^^^• 
ute which corresponds in a large measure to the English 
Act of 1886. In the other Australian States similar 
statutes are in force ; but what follows in this chapter is 
based on the New South Wales Act. 

It is to be remembered that the earlier bankruptcy 
law of this colony was directed almost exclusively to **the 
relief of insolvent debtors," and that the present Act 
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is designed to give effect to three different principles — 
each equally good objects of bankruptcy legislation — viz. : 

(1) Relief of the unfortunate but honest debtor; 

(2) The equal and speedy distribution of the 
debtor's property among his creditors; 

(3) The defeat and punishment of the contri- 
vances of fraudulent debtors. 

The present Act is a combination of two systems. 
It allows the utmost freedom to the creditors in the reali- 
sation of the assets, while the conduct and dealings of 
the debtor are kept strictly under the control of the Judge. 
This is a fair recognition of the principle that in a bank- 
ruptcy proceeding the estate belongs to the creditor, but 
the debtor belongs to the law. Accordingly, under the 
present Act, every debtor who becomes a bankrupt is 
compelled to furnish a statement of his affairs to an 
official assignee, to undergo a public examination in open 
Court, and to apply to the Judge before he can obtain 
his certificate of discharge. So much is necessary to 
describe in outline the supervision of the bankrupt. As 
for the assets, the creditors may, as has been already 
pointed out, take over the administration or leave it to 
the official assignee. 

The jurisdiction created by the Act is vested in a 
Judge of the Supreme Court, who is appointed to be the 
Judge in Bankruptcy, and has exclusive jurisdiction over 
all questions in any way relating to a bankruptcy, 
whether raised by the debtor or his creditors, or by the 
trustee, or between third parties ; and the Judge is not 
subject to be restrained in the execution of his power 
under the Act by the order of any other Court, nor will 
any appeal lie from his decision except in the manner 
directed by the Act. The Judge, in the exercise of his 
jurisdiction, hears certain matters in chambers and cer- 
tain in Court, and has power to adjourn matters from 
chambers to court, and vice versa. The Judge has also 



debtor's pbtition 321 

power to delegate to the Registrar such of the powers Chap. 

vested in him as may be deemed convenient, and the ^^^^' 

power to deal with certain large classes of matters has 

been so delegated to the Registrar; any act or decision 

of the Registrar arising out of this authority is subject 

to review on application to the Judge. As well as the 

delegated powers of the Registrar,' power is given him 

by the Act to hear debtors' petitions and make orders 

for sequestration thereon, to hold public examinations 

of debtors, to grant certificates of discharge where the 

application is not opposed, and various other matters; 

on these matters, too, an appeal lies from the Registrar 

to the Judge. The Registrar is also the official head of 

the bankruptcy office, and he and his staff are officers of 

the Supreme Court. 

When a man is made bankrupt, it is either (A) upon Bankruptcy 
his own petition or (B) upon that of a creditor. ownp^t^tion. 

(A) A debtor's petition may be heard before the 
Registrar or in chambers ; and it is the imperative duty 
of the Court to make an order for sequestration, if the 
petition is a proper one; but where the petition is an 
abuse of the process of the Court, the Court has power to 
refuse to make an order, and where it appears that the 
order has been wrongfully made, to rescind it. Should 
the debtor die, proceedings can continue. Such a peti- 
tion shall not after presentment be withdrawn without 
leave of the Judge or Registrar. 

Upon the making of a sequestration order the pro- 
perty of the bankrupt vests in the official assignee named 
in the order, and is divisible among the creditors of the 
bankrupt in accordance with the provisions of the Act. 

Clearly a man might be an undischarged bankrupt, 

and yet attempt the accumulation of fresh property ; there 

is, therefore, an enactment upon this point — viz., upon the 

making of an order for the sequestration of the estate 
u 
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Chap. of an undischarged bankrupt or insolvent, the property 
XXIV. Qf g^Q-jj -bankrupt or insolvent possessed by him at the 
date of the second order of sequestration shall, if the 
official assignee or trustee appointed under such prior 
order has not intervened, vest in the official assignee 
named in the subsequent order, and be divisible in the 
first instance among the creditors of the bankrupt in 
the subsequent bankruptcy. 
Oil petition of (B) If it is desired to make a man insolvent, who 
does not present his own petition, this can be done sub- 
ject to certain conditions by one or more of his creditors, 
provided he has committed an act of bankruptcy. There 
Acts of bank- are ten different classes of cases which constitute acts 
more fully, ^^ bankruptcy.; they are shortly — 

post p. 338. (fl) Making an assignment to trustees for the 

benefit of creditors generally; 
(6) Making a conveyance or gift of property with 
intent to defeat or delay any creditors ; 

(c) Conveyance or transfer which would be void 
as a fraudulent preference if a sequestration 
order were in force against him; 

(d) Disappearing or keeping indoors with intent 
to defeat or delay ; 

(e) If execution for a judgment debt has been 
levied by seizure and sale of his goods, and 
within five days of such sale the debt be not 
satisified by payment ; 

(/■) If he file a declaration of inability to pay or 
present a bankruptcy petition against himself ; 

{g) Where creditor, having obtained a final judg- 
ment against the debtor, has required him, by 
service upon him of a bankruptcy notice, to 
pay or settle, and the debtor fails to comply ; 

(/i) If the debtor gives notice to any of his credi- 
tors that he has suspended or is about to sus- 
pend payment; 
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(i) If the debtor ihas been adjudged bankrupt by Chap. 
any British Court and not received his dis- X^^^- 
charge, or other corresponding release; 
(j) If, after calling a meeting of his creditors and 
admitting inability to pay, the debtor has been 
requested by a majority of those present to 
file a declaration or present a petition against 
himself, and has not done so. 
If a petitioning creditor is bought off with an undue 
preference, that is only another act of bankruptcy. 

When by an act, which falls into any one of these 
classes, a debtor brings himself within the law, the credi- 
tor 's right to petition arises; the principal conditions 
which qualify this are: that the debt must not be less 
than £50, but two or more creditors may join; the debt 
must be due at once, or at a future certain date, and must 
be liquidated; the act of bankruptcy relied on must not 
be more than six months old. When such a petition is Time for 
made, the debtor may oppose the granting of the order, if P®^^^^*^°- 
he like; but if it be a properly-grounded petition, the ^^^^sequences 
sequestration otder will follow and official assignee be 
appointed with same circumstances as in case of the 
debtor's own petition. It is upon the granting by the 
Court of the sequestration order that the legal status of 
bankruptcy arises. 

The banker has a great interest in knowing how he Position of 
stands with regard to a bankrupt, with whom he hasj^°^®^g 
dealings, and his official assignee. Two great rules to bankrupt, 
be borne in mind are: (1) that the property which was 
the bankrupt's has now become the property of the 
official assignee; (2) that the relation between banker 
and customer is that of debtor and creditor, and, if the 
customer's account be overdrawn, the relationship is of 
the same nature, though the positions are reversed. 

The cases which will most usually present themselves 
are: — , 
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Bankrupt's 
F.D.R. 



I. Where the bankrupt has a credit, either (a) on 
current account, or (&) on fixed deposit. 
II. Where bankrupt is in the banker's debt and 
the debt is either (a) secured, or (&) unse- 
cured. 

III. Where the bank holds for its bankrupt custo- 
mer, either for safe custody or for collection, 
negotiable instruments or other property. 

IV. Where the bankrupt is a party to a negotiable 
instrument, the property of the bank. 

Taking these four cases in order, that which presents 
itself first is very simple. 

I. (a) If the bankrupt has a credit balance, this 
balance must be held at the disposal of the 
official assignee (the bank will of course 
satisfy itself that the O.A. has been duly 
appointed). Therefore, should any further 
cheques of the bankrupt be presented, these 
must be refused payment, whether drawn be- 
fore or after bankruptcy ; thi§ will hold even 
if the cheque be given for a preferential debt, 
such as wages or salary, for the official as- 
signee has the distribution of the whole estate, 
both for claims of this kind and ordinary 
debts. 
(&) If the debtor's bank credit is represented in 
part or wholly by F.D.R., the receipt, which 
is the voucher for the transaction, as well as 
the claim for repayment, will become the pro- 
perty of the official assignee, and on maturity 
will be payable to him. The receipt, should 
the bank be holding it on behalf of the bank- 
rupt, must be handed over at once if required. 
II. When the bankrupt is the bank's debtor, 
the case is not quite so simple; (a) the 
debtor from whom the bank holds security 
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may owe the bank a fixed sum, or, as Chap. 
is more often the ease, the balance of a flue- XXIV. 
tuating overdrawn account. As compared Bankrupt in 
with other creditors, banks are not placed in and*^bank ^^' 
any peculiar position by the Bankruptcy Acts, holding 
Any secured creditor has exactly the same ^^^^^^ ^' 
rights as the secured banker, and the nnse- 
cured banker, be he creditor or debtor, stands 
on exactly the same footing as other persons 
who have business relations with the bank- 
rupt. 

(a) A secured creditor means a person holding a what is a 
mortgage, charge, or lien on the property of the debtor ®®^^r®^ ^ 
or any part thereof. If the secured creditor petitions, he 
must either give up his security for the benefit of the^^J*®F®^® 
creditors generally, in the event of a sequestration order 
being made, or give an estimate of the value of his secu- 
rity. In the latter case he may be admitted as a petition- 
ing creditor to the extent of the balance of the debt due 
to him, after deducting the value so estimated, in the 
same manner as if he were an unsecured creditor, and the 
official assignee can redeem the security at the creditor's 
estimate. 

The debts which are provable in bankruptcy com- what debts 
prise all debts and liabilities present or future, certain P^o^a^le. 
or contingent, but do not include demands in the nature 
of unliquidated damages arising otherwise than by reason 
of contract, promise, or breach of trust, such as damages 
which might be recoverable for a tort, and would be of 
unknown extent until assessed by a jury; nor do they 
include debts incurred by the bankrupt to a creditor who 
has notice of an available act of bankruptcy; this last 
exception is one of considerable interest to bankers. 

It will be seen that debts provable in bankruptcy 
will include not merely debts in current account, but 
also liabilities to the bank as guarantor or as party to a 
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Chap. bill or promissory note discounted with the bank and not 

^^ ^^' yet due. 

Unless a bank holds a realisable security which is 
sure to produce repayment of the debt, it will require 
to prove in the bankruptcy. This may be done by 
Mode of proof delivering or sending through the post in a prepaid 
letter to the Registrar in Bankruptcy an affidavit verify- 
ing the debt. It is well to prove your claim as early as 
possible, for soon after the sequestration order a first 
meeting of creditors is held, and the creditors have the 
right, if they wish it, to assume control of the manage- 
ment of the estate. 

To complete the proof in an estate where the claim 
is in respect of a negotiable instrument or security, such 
negotiable instrument or security must be produced to 
the Registrar. The affidavit must also state whether 
the creditor is or is not a secured creditor. 

Validity of Securities. — Whenever a customer who 
has given securities becomes bankrupt, the unsecured 
creditors and the official assignee are thrown into a 
position of natural antagonism to those who claim security 
over portions of the estate; and in such a case any flaw 
in the bank's securities is likely to be exposed and in- 
sisted upon. 

You are already aware that in the case of documents 
under seal the transaction is in a sense validated by its 
form and solemnity alone, and that in such cases it is 
not essential that consideration should have been given. 
But if no valuable consideration has been given, the 
conveyance, settlement, or whatever the document may 
be, is a voluntary one. 
Voluntary Now a voluntary settlement is void against the 

settlements, official assignee or trustee in bankruptcy, if bankruptcy 
of the settlor occurs within one year after the date of 
the settlement; and it is void at any time within five 
years unless the parties benefiting under it can show that 
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the settlor could have paid his debts without the settled Chap^ 
property at the time when the settlement was made. KXlv. 

Banks whose conveyancing is done by good solicitors 
are not likely to receive a voluntary conveyance to them- 
selves by way of security, but rights depending upon a 
transaction which would be void when brought under the 
Bankruptcy Act might easily be pledged to the bank as 
security. To meet such cases, the Act extends a protec- 
tion to bona fide transferrees for value. 

Another class of transaction which is void upon Preferences, 
bankruptcy, and upon which, therefore, a good security 
cannot be founded, comprises what are known as prefer- 
ences. It is enacted (sec. 56, Bankruptcy Act) that 
every alienation, transfer, mortgage, pledge, &c., of any 
property, real or personal, made by a person at the time 
insolvent, or in contemplation of surrendering his estate, 
or knowing proceedings for sequestration have been com- 
menced against him, or within sixty days before seques- 
tration {i.e., by any person on the verge of bankruptcy), 
which, whether fraudulent or not, has the effect of pre- 
ferring any then existing creditor to another, shall be 
absolutely void. The rights of a bona fide purchaser for 
value from a creditor of the bankrupt are preserved. 

Lastly, we come to the most important class of these Transfers to 
invalid transactions. This class comprises any convey- delay, 
ance, gift, transfer, &c., of any property made by anyone 
with the intent to defeat or delay his creditors, or snxy poxt ^S9. 
of them. Such conveyances have been void ever since Statute 13 
a statute of the reign of Elizabeth. To make such a ^^'^* °* ^' 
transfer is an act of bankruptcy. 

A consideration of the law that has just been re- 
ferred to. will show that it is possible for a banker, by 
incautious dealing with an overdrawn customer who is 
near a state of bankruptcy, to involve his bank in liti- 
gation in order to retain questionable securities, and 
possibly in a measure to discredit it. These consequences 
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might be expected from an over-zealous officer, or one 
prompted by anxiety to cover up his own indiscretion 
or over-indulgence towards a debtor. 

Leaving now on one side these exceptional cases of 
an invalid security, let us return to a consideration of 
the normal case where the bank holds a perfectly valid 
security and is not the petitioning creditor. 

There are four courses open to it: — 

(1) The bank may rely upon its security and 
stand altogether outside the bankruptcy; in 
this case, naturally, it can have no participa- 
tion in dividends, nor any voice in the man- 
agement of the affairs of the debtor. If the 
security was by way of mortgage, then the 
equity of redemption, which was part of the 
property of the debtor, has become vested in 
the official assignee, who may, if he pleases, 
redeem. 

(2) The bank may hand over the security to the 
official assignee for the benefit of the estate, 
and come in and prove for the full amount 
of its debt as an unsecured creditor. In such 
a case it has a voice in the management of 
the property, and shares step for step with 
the other unsecured creditors in the dividends. 
Dividends, however, cannot be paid until cer- 
tain creditors, to whom a special preference 
has been given by the Act have been paid in 
full; these are chiefly, clerks, servants, and 
labourers, for claims for wages, &c., up to 
£50, earned within the previous six months; 
and in certain cases the landlord for three 
months' rent. 

(3) The bank may realise its security and prove 
for the balance, as to which it will be, as 
regards the balance, in the position of au un- 
secured creditor. 
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(4) Or, the bank may value its security, and prove Chap. 
as an unsecured creditor for the balance. XXIV. 

When the bank . has taken this latter course, the ^*JjJ.^tv and 
official assignee or trustee may at any time redeem the prove for 
security for the benefit of the estate on payment to the * *°^®' 
creditor of the assessed value ; or, the official assignee or 
trustee, if dissatisfied with the valuation, may require a 
sale ; in that case, the secured creditor and official assignee O. A. may 
have to agree upon the terms and conditions of sale; jf *®<i"^r® ®*®- 
they cannot, the Court will direct the terms. 

When a sale has been completed, the bank's proof 
of debt in the estate is amended: the amount realised 
being substituted for the assessed value and the unsecured 
balance altered correspondingly. Where a sale of this 
kind takes place by public auction, the creditors, or the 
official assignee or trustee on behalf of the estate, may 
bid or purchase. 

Power is given to the creditor to at any time, by Notice to 
notice in writing, require the official assignee or trustee ' ^^ ^ ®^^* 
to elect whether he will or will not exercise his power of 
redeeming the security or requiring its realisation, and 
if the official assignee or trustee does not within three 
months after receipt of such a notice signify in writing 
to the creditor his election to exercise the power, he loses 
the right to exercise it; and the equity of redemption, 
or any other interest in the property comprised in the 
security which is vested in the official assignee or trustee, 
shall vest in the creditor, and the amount of his debt 
shall be reduced by the amount of the valuation. This 
provision is a very noteworthy one, in that it affords, in 
case of the debtor's bankruptcy, a simple and inexpen- 
sive means of foreclosure. It will be observed the steps 
are simply: (1) Debtor's bankruptcy; (2) valuation of 
security by bank with proof in the bankruptcy; (3) Foreclo8iir& 
notice to elect to the official assignee or trustee; (4) non- ruptcy. 
election within three months. And that thereupon a statu- 
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tory foreclosure is effected, and the bank's ownership 
of the secured property becomes perfect. 

Special provisions exist allowing, in a case of valua- 
tion upon a mistaken basis but in good faith, for a re- 
valuation, provided that it shall be at the cost of the 
creditor and upon such terms as the Registrar may order. 
A creditor who inadvertently put in a proof for 
the whole amount of his debt without mentioning his 
security, was allowed to amend his proof; and a mort- 
gagee, who has valued his security and is desirous of 
amending his valuation and proof, may, in a proper case, 
obtain leave to do so. A case directly affecting bankers 
was decided on this part of the law under an Act (5 Vic, 
No. 17) now repealed, but containing provisions in regard 
to secured creditors similar to those now in force ; there, 
a bank valued certain securities of an insolvent, which 
it held, and proved for the residue. A plan of distri- 
bution was confirmed and a dividend paid. Afterwards 
the bank discovered other equitable securities which had 
been overlooked, and applied to be allowed to revalue the 
securities held by them. The chief commissioner refused 
to allow such revaluation, but it was held on appeal there 
was nothing in the Act to prevent the valuation of an 
additional security, which was forgotten at the time when 
the original valuation was made. Be Cox, 7 N.S.W.L.R., 
p. 198. 

II. (&) If the banker have an unsecured debt and de- 
sires to rank on the estate, he must prove it in 
the ordinary way. The proof must be made as 
soon as may be after the making of an order 
of sequestration. A creditor proves his debt at 
his own cost, unless the Judge or Registrar 
otherwise specially orders, by delivering to 
or sending through the post to the Registrar 
an affidavit verifying his proof. The affidavit 
may be made by the creditor himself, or by 
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some person authorised. If made by a per- Chap. 
son authorised, the affidavit must state his ^XIV. 
authority and means of knowledge. 
The affidavit must contain or refer to a state- 
ment of aeoount, showing the particulars of 
the debt, and must specify the vouchers, if 
any, by which the debt can be substantiated. 
The vouchers can at any time be called for. 
Proof may be made for a proportionate part Rent, 
of rent, &c., up to the date of the sequestra- 
tion order, as if the rent or other payment 
grew due from day to day. As to interest, 
it is provided that where a debt shall have interest, 
been proved upon a debtor's estate and such 
debt includes interest or any pecuniary con- 
sideration in lieu of interest, such interest or 
consideration shall, for purposes of dividends, 
be calculated at a rate not exceeding 8 per 
cent, per annum, without prejudice to the 
right of a creditor to receive out of the estate 
any higher rate of interest to which he may 
be entitled after all the debts proved in the 
estate shall have been paid in full. If a 
creditor has not proved before the declaration Disturbing a 
of a divideud, he is entitled to be paid out4f°?*^®^, 

dividena. 

of any money in the hands of the official 
assignee, but he may not disturb the distribu- 
tion of any dividend that has been declared. 
By section 48 (3) it is provided that in the 
case of bankrupt partnerships, the joint estate Partnerships, 
is to be applied in the first instance in pay- 
ment of joint debts, and the separate estate 
of each partner to be applied in payment of 
his separate debts. A surplus of the separate 
estates is to be dealt with as part of the joint 
estate. A surplus of the joint estate, if it 
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exist, is to be treated as part of the respective 
separate estates in proportion to the right and 
interest of each partner in the joint estate. 
Subsection 4 of the same section (48) enacts, 
subject to the provisions of this Act, all debts 
proved in the bankruptcy shall be paid pari 
passu, 

III. The case where the bank holds on behalf of 
its bankrupt customer property belonging to 
him, whether documents or negotiable instru- 
ments or other property, whether for collec- 
tion or for safe custody, may be dismissed by 
stating that these must be hand^ over to the 
official assignee; to refuse to do so would be 
a contempt of Court. The assignee will give 
receipts. But if the document had been sub- 
ject to a banker's lien, it could be retained as 
by a secured creditor. 

IV. Where the bankrupt is a party to a negotiable 
instrument, the property of the bank, this 
will usually be a discounted bill of exchange, 
which may have been presented and dis- 
honoured or may be not yet due. The bank 
would, of course, have recourse upon the in- 
dorser for whom it discounted the bill, and 
would ordinarily charge it back to him; but 
should it be desired to prove against the 
maker, this may be done, and it is not neces- 
sary for purposes of proof that the bill 
should have become due or payable at the time 
of the bankruptcy; if the bill is overdue at 
time of sequestration, interest may be charged, 
and if not yet due, interest will be deducted. 
Naturally the maker of a bill is not the only 
party who may go insolvent, and the general 
rule is that the holder of a bill for valuable 
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consideration may prove for the amount Chap. 
against all parties liable upon it; but where XXIV. 
payments have been made on account of the 
bill, or dividends received from the estate of 
one of the other parties liable upon it, the 
holder must deduct such amounts, and can 
only prove for the amount actually due on 
the bill at the time of bankruptcy. On the 
other hand, he may receive a dividend from 
each of the estates against which he proves 
until he receives twenty shillings in the 
pound ; and, if after proof he receives a divi- 
dend from other parties to the bill, that will 
not be deducted from his proof, and he will 
be entitled to receive a dividend on the full 
amount of the bill until the debt is satisfied. 

What Property is Divisible. — The property of the 
bankrupt divisible among his creditors shall not comprise 
the following particulars: — 

(1) Property held by the bankrupt on trust for 
any other person. 

(2) The tools (if any) of his trade and the neces- 
sary wearing apparel and bedding of himself, 
his wife and children, to a value inclusive of 
tools and apparel and bedding, not exceeding 
£20 in the whole. 

Besides the above, interests in policies on the 
life of the bankrupt and annuities and endow- 
ments under the Friendly Societies Act are 
not divisible. 

And the creditors may, if they like, allow the 
bankrupt to retain tools, &c., above the value 
of £20 and his furniture and personal effects ; 
and other portions of the estate, provided the 
Judge approves of the resolution. 
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But it does include: — 

All property which belongs to the bankrupt at 
the commencement of bankruptcy or is ac- 
quired by him before his discharge. 
And powers over property which, but for the 
bankruptcy, might be exercised by the bank- 
rupt for his own benefit. 
And all goods being at the commencement of the 
bankruptcy, or at any time between that time 
and the date of the order of sequestration in 
the possession, order, or disposition of the 
bankrupt, by the consent and permission of 
the true owner, under such circumstances that 
he is the reputed owner thereof ; provided that 
things in action other than debts due or grow- 
ing due to the bankrupt in the course of his 
trade or business shall not be deemed goods 
within the meaning of this section. 
The official assignee's title to the debtor's property, 
when obtained, dates back to the date of the act of bank- 
ruptcy upon which the petition and sequestration order 
were founded. 

It is therefore highly dangerous for a bank to honour 
its customer's cheques after it has had notice of an avail- 
able act of bankruptcy committed by him ; for if he have 
a current account in credit, it will be thereby depleted, 
and if a sequestration order be made, the official assignee 
can claim the amount which stood at the bankrupt's credit 
at the date when the bank first had notice, and if he be 
overdrawn the debt would be increased; and the bank 
would be barred by the statute from proving for that 
increase, which might thus be wholly lost. 

On the other hand, the bank, when it has refused 
such cheques is not in a very comfortable position; for, 
if the drawer had as between himself and the bank the 
right to have the cheque paid, the refusal to pay is a 
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breach of contract and actionable. In the ordinary case Chap. 
that does not matter much, but in the exceptional case, ^^^^- 
where the customer's estate is not in fact sequestrated, 
and he recovers his position and uses his right of action, 
the position of the bank is a very hard one. 

Pix>tection, however, is extended by the Act to bona 
fide transactions, payments or advances, &c., to or with 
the bankrupt which take place before the sequestration 
order, and where the party dealing with the bankrupt 
had not notice of any available act of bankruptcy. 

Protected Transactions. — Certain preferences and 
certain settlements, &c., which are fraudulent or even so 
reckless as to have a ring of dishonesty about them, are 
carefully legislated against by the Bankruptcy Act ; but, 
subject to the provisions of the Act in those cases, it is 
expressly provided that nothing shall invalidate, in the 
case of a bankruptcy — 

(1) Any payment by the bankrupt to any of his 
creditors for or on account of any just debt 
due at the time of payment ; 

(2) Any payment or delivery to the bankrupt; 

(3) Any conveyance or assignment by the bank- 
rupt for valuable consideration; 

(4) Any contract, dealing, or transaction by or 
with the bankrupt for valuable consideration ; 

(5) Any transaction to the extent of any present 
advance bona fide made by any existing credi- 
tors. 

Provided that in each of the above cases, first, the pay- 
ment, conveyance, or transaction, as the case may be, 
takes place before the date of the sequestration order, 
and, secondly, that the person with whom the transaction 
takes place has not notice of any available act of bank- 
ruptcy. 

It is to be noted in this connection that payment will 
include the drawing, making, or indorsing of a bill of 
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exchange, cheque, or promissory note. In all these eases 
the party to the transaction in question is protected only 
upon proof of his ignorance of the act of bankruptcy, 
so that, should the official assignee dispute the title to 
property, which had passed between a party and the 
bankrupt in one of the ways described above, then that 
party, and not the official assignee, would, in every case, 
be left with the burden of proof that he had not notice 
of an available act of bankruptcy. These protected 
transactions are not to be confounded (by the student) 
^vith the preferential debts, consisting of certain claims 
for wages, already described. 

What is Notice, — The reader will already have ob- 
served that the presence or otherwise of '* notice" of an 
act of bankruptcy committed is the most material point 
in deciding the goodness of a claim in contest with the 
official assignee. This is the test which is applied to 
find out the soundness of securities, and which is applied 
to distinguish a bona fide transaction, entitled to protec- 
tion from what would otherwise be a preferent transac- 
tion tainted with fraud. It will, therefore, be as well 
to observe that notice may be of two kinds — actual and 
constructive. 

Actual notiee is given to a man himself a principal 
to the transaction. 

Constructive notice arises out of the doctrines of law 
controlling the relations of principal and agent and of 
master and servant, and the general rule of law is, that 
notice to the principal is notice to all his agents, at any 
rate if there be reasonable time for the principal to com- 
municate that notice to his agents before the event which 
raises the question happens. It will be seen from this, 
that without great care on the part of a head office, it 
would be very easy for a branch manager to seriously 
involve the bank, while acting in perfect good faith. For 
instance, B, who has an account with the Wilcannia 
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branch, let us say, arranges to deposit further security Chap. 
for an overdraft which he has there, as well to add ^^^^- 
security to what he has already given for past advances 
as to secure a further sum ; the transaction is approved 
by head office, and Wilcannia is instructed that it may 
be carried out. Soon after, notice of an act of bank- 
ruptcy, committed by B in Sydney, reaches A, a respon- 
sible officer in head office ; he reflects that his own bank 
is secured, and thinks no more of it. There would really 
have been time to countermand the instructions given to 
Wilcannia, but, no such message reaching him, the Wil- 
cannia manager in good faith' concludes the business. 
What happens ? The security is useless against the official 
assignee : valid against everyone else, no doubt, but there 
would not be much- profit in that. To show the import- 
ance of this illustration, a case which actually happened 
to the Bank of England with respect to notice given to 
the London office and a transaction in good faith by the 
Gloucester branch may be referred to ; there, the trans- Willis v. 
action was a payment of £1,000 in gold for two of thejj^^^ 18.35°^ 
bank's post bills, but as regards liability for acts of an* A. &E. 
agent after notice to the principal, th^ case is exactly on " * 
all fours with the one I put about securities. It is said l^o^^jg^y 
that the doctrine of eonstructive notice is one which has National 
been carried far enough, and it ought not to be carried 13 j^i/g.w, 
one single step further. L.R., 93. 

With regard to sufficiency of notice, it is not neces- Sufficiency of. 
sary that there should be notice of some specific act of 
bankruptcy ; general notice that the debtor has committed 
an act of bankruptcy will be sufficient. Notice of an 
intention to commit an act of bankruptcy is not sufficient, 
but if the transaction itself is an act of bankruptcy, the 
person dealing with the bankrupt must be taken to have 
notice. Knowledge of facts sufficient to inform a person 
that an act of bankruptcy has been committed, or from 
which any impartial person would infer that an act of 
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bankruptcy has been committed, will be held to be notice ; 
but a notice stating circumstances, which may or may 
not amount to an act of bankruptcy, is insufficient. It 
is sufficient if the notice comes in any way or from any 
quarter. It should be observed that the notice required 
is notice of an act of bankruptcy, not of insolvency ; and 
also that **an available act of bankruptcy'' means any 
act of bankruptcy available for a bankruptcy petition 
at the date of the presentation of the petition on which 
the sequestration order is made; the act of bankruptcy 
on which the petition is grounded must have occurred 
within six months bef 0(re the presentation of the petition. 
Therefore, a creditor, who has contracted a debt with 
the bankrupt with notice only of an act gf bankruptcy 
committed by him more than six months before the pre- 
sentation of petition, is not precluded from proving in 
the estate. 



AssignmeDt 
for creditors. 



Nature of Acts of Bankruptcy. — A list of the various 
acts which are by the statute declared to be acts of bank- 
ruptcy, and upon which a petition can be founded, was 
given in an abbreviated form at page 322. Briefly it 
may be said that these acts may be divided into two 
classes — ^viz., acts which unmistakably indicate insol- 
vency, and acts which unmistakably indicate fraud. And 
it will be seen that the list of acts is so comprehensive 
that any of such a nature must fall into one or other of 
the categories given, and, therefore, give a creditor imme- 
diate rights in bankruptcy against the perpetrator. 

To print in full the statutory terms in which the 
various classes of acts of bankruptcy are set out, and 
to offer any discussion of them is beyond the scope of this 
work; but the following short notes should be read in 
connection with the list at page — . 

With regard to (a) making an assignment to trustees 
for the benefit of creditors generally: This has always 



ACTS OF BANKRUPTCY 339 

been an act of bankruptcy, for the debtor thereby puts Chap. 
it out of his power to carry on his business or obtain ^^V- 
credit. 

(5) Making a conveyance or gift of property with Conveyance 
intent to defeat or delay any creditors: The impor-t^ei^y^®* ^^'^ 
tant point here is the intent to delay or defeat creditors, 
and such intent will suffice without any actual delay. 
The intent is a matter of inference from the facts. It 
is well established that any disposition of property which 
is void by the statute of Elizabeth (13 Eliz., c. 5), re- 
ferred to ante, is an act of bankruptcy, but it would seem 
that conveyances, where the fraudulent motive is not 
quite so obvious as to vitiate them under that Act, may 
still be aets of bankruptcy under the Bankruptcy Act; 
for, under certain conditions, the law infers fraudulent 
intent upon the ground that the circumstances are such 
as must of necessity defeat and delay creditors. As, for 
instance, a conveyance which includes substantially the 
whole of the debtor's property, or a conveyance, the con- 
sideration for which is a past debt and where there is no 
fair present equivalent; but, on the other hand, a bona 
fide sale of all a person 's property is not an act of bank- 
ruptcy; nor is a mortgage or pledge of the whole of a 
debtor's property, given to secure an existing debt and 
for further advances, necessarily an act of bankruptcy. 
Practically, when the assignment or conveyance is of 
the whole of the debtor's property, and when the effect 
would be to stop the debtor's trade, the law will infer 
an intent to defeat or delay creditors, and the party who 
relies on the assignment by reason of bona fide advances 
made at the time, will have the burden of proof before 
he can establish his right; and when the assignment is 
for part only, or is intended partly to secure an existing 
debt and partly to secure a further advance, and does 
not render the debtor insolvent, then, before the assign- 
ment can be set aside, the intent to defeat or delay would 
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Chap. require to be proved. Of course, as each assignment that 
^^^^- oomes in a practical way before the Judge in Bankruptcy 
is attended by circumstances which vary in each case, 
sometimes being altogether unlike previous cases and 
sometimes varying with minuteness only, it follows that 
the decisions which accumulate in a course of years under 
such a piece of legislation often draw nice distinctions 
between case and case. Thus it becomes impossible to 
lay down the law very minutely as it might apply to 
hypothetical cases; only when all the attendant circum- 
stances are known can it be said with certainty whether 
a conveyance is questionable or sound : that is, with re- 
gard to transactions which are on the border line between 
honesty and fraud. Broadly, the business man and the 
practical banker know that if they act with thorough 
bona fides and with scrupulous care as to notice, their 
securities can rarely if ever be displaced. 
Going away (d) When the debtor disappears from the jurisdic- 

1 mg. ^j^^ ^^ otherwise absents himself or keeps house with 
intent to defeat or delay his creditors: Here, again, 
the gist of the offence is the intent, and if the purpose 
be proper, the act will not be an act of bankruptcy, 
although the creditors are delayed; but if the necessary 
consequence of the debtor's act be to delay creditors, 
that will be an act of bankruptcy, though it were 
not his principal motive, for a man is presumed to 
intend the necessary consequences of his own act. Where 
an Englishman remained out of England at his own 
permanent residence abroad, it was held that intent 
to defeat or delay creditors could not be imputed to 
him for that circumstance alone, and that failure to 
keep an appointment with a creditor, made previous 
to his leaving, was not sufficient evidence of such 
intent. Absence after dishonour of a promissory note, 
and without making provision for payment of another 
promissory note falling due during absence, is evidence 
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of intent; but where a debtor removed to another resi- Chap. 
dence on the day a bill of exchange f eU due, but was seen •^•^^^- 
in the streets, it was held that no act of bankruptcy had 
been committed. 

(e) Where a judgment debt is not satisfied five days Not satis- 
after execution levied by seizure and sale of goods : Under ment debt, 
this subsection the debtor has five days after the sale in 
which to satisfy the debt by payment, and if he does so 
then he commits no act of bankruptcy: e.g., execution 
levied against A by seizure and sale for £200. The sale 
realises £150. Within five days A pays his creditor £50. 
No act of bankruptcy has been committed. 

(/) Is the clause which debtor uses to found his After service 
own petition upon, and needs no explanation. nipt* y notice. 

(g) Where a creditor, having obtained a final 
judgment against his debtor, has required him, by 
service upon him of a bankruptcy notice, to pay or 
settle, and the debtor fails to do so: Where a debtor 
commits any act of bankruptcy under this subsection, any 
creditor may avail himself of such act for the purpose 
of presenting a petition, and the right to present a peti- 
tion is not limited to that creditor by whom the notice was 
served. This provision is one of great importance. In 
the ordinary course of affairs it may very often be the 
only way ojyen to a creditor who wishes to drive a debtor 
into bankruptcy, for a creditor can always sue and obtain 
judgment for his debt, and this will be necessary if no 
act of bankruptcy has been committed within six months 
or come under his notice. 

(h) If the debtor gives notice to any of his Notice sub- 
creditors that he has suspended or is about to sus- ^^^^J^^^. 
pend payment: There liave been many decisions on 
this point. Briefly, their effect is to make it clear 
that a verbal notice of suspension is a good act of bank- 
ruptcy, but it must be something formal and deliberate, 
with a clear consciousness by the debtor that he is **giv- 
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Chap. ing notice," not mere casual talk. In considering the 
XXIV. question whether a statement made by a debtor to any 
of his creditors amounts to a notice within the subsection, 
it is necessary in each case to estimate the reasonable 
construction which those persons who receive such state- 
ment of the debtor would, under the circumstances of 
the debtor's case, have a right to assume to be his mean- 
ing as to what he intended to do with respect to paying or 
suspending payment. Where the language of the debtor 
can only lead his creditors to infer that if an offer of 
composition made by him is not accepted suspension Is 
the only alternative, suoh statement will amount to a 
notice within the subsection. 

The remaining acts of bankruptcy, (i) and (j), do 
not call for conunent. 

The Powers and Duties of the Official Assignee. — 
The official assignee, or trustee, may independently of 
the committee of inspection (1) sell all or any part of the 
property of the bankrupt (including the good will of his 
business, if any, and the book debts due or growing due 
to the bankrupt) by public auction, and has power to 
transfer the whole thereof to any person or company or 
to sell the same in parcels; (2) give receipts for any 
money received by him, which receipts shall effectually 
discharge the person paying the money from all respon- 
sibility in respect of the application thereof; (3) prove, 
rank, claim, and draw a dividend in respect of any debt 
due to the bankrupt; (4) exercise any powers, the capa-^ 
city to exercise which is vested in the official assignee or 
trustee under the Act, and execute any powers of attorney, 
deeds, and other instruments for the purpose of carrying 
into effect the provisions of the Act; (5) deal with any 
property to which the bankrupt is beneficially entitled 
as tenant in tail in the same manner as the bankrupt 
might have done. 
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With the permission of the committee of inspection, Chap. 
if there be one, and if not, with the permission of the XXIV. 
Judge or Registrar, he may carry on the business of the 
bankrupt so far as may be necessary for a beneficial wind- 
ing up; bring or defend actions; sell for credit or by 
private sale ; mortgage or pledge property ; divide among 
the creditors property which cannot be readily or advan- 
tageously sold; compromise provable debts or claims 
against the bankrupt's property, &c., &c. 

It is the duty of the official assignee, as soon as can 
be done after making of the sequestration order, to take 
possession of the deeds, books, and documents of the 
bankrupt, and all other parts of his property capable 
of manual delivery. For the purpose of acquiring and 
retaining the property of the bankrupt, he is to be in 
the same position as if he were a receiver appointed by 
the Supreme Court, and the Judge may, on his applica- 
tion, enforce such acquisition or retention accordingly. 
Where any part of the property of the bankrupt is sub- 
ject to onerous conditions or obligations, the official 
assignee may, within three months after the date of 
sequestration order, disclaim the property. This power 
of disclaimer may be exercised, notwithstanding that he 
has endeavoured to sell, or has taken possession of the 
property, or done any act of ownership in relation to it. 
When this power is exercised, it operates to determine, 
as from the date of disclaimer, the rights, interests, and 
liabilities of the bankrupt and the official assignee in 
respect of the property disclaimed ; but the rights of other 
parties are not to be affected. 

Among the formal duties of the assignee are — ^the 
obligation to furnish accounts of his receipts and expenses 
in each quarter of the year to the Registrar for audit; 
to furnish, when required by any creditor to do so, a 
list of the creditors, showing the amount of the debt due 
to each ; he is also required to keep a record book and a 
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cash book, and must submit such books, together with 
_ any requisite books and vouchers, to the Judge or Regis- 
trar when required. Finally, the official assignee pre- 
sents his report, post, p. 34-7. 

Further, the official assignee has the power of com- 
mencing proceedings under section 30 for discovery of 
the debtor's property. 

The Act gives the Judge in Bankruptcy a very full 
power of control over the official assignee. Thus, by 
section 93, the Judge shall take cognizance of the conduct 
of assignees and trustees, and in the event of any assignee 
or trustee not faithfully performing his duties and duly 
observing all the requirements imposed on him by statute^ 
rules, or otherwise with respect to the performance of his 
duties, or omitting to use reasonable diligence with re- 
spect to their performance, or in the event of any com- 
plaint being made to the Judge by any creditor in regard 
thereto, the Judge shall inquire into the matter, and take 
such action thereon as may be deemed expedient. So, 
too, the Judge may at any time require an assignee ta 
answer any inquiries he may make in regard to a bank- 
ruptcy upon which the assignee is engaged, and examine 
him upon oath about the matter; he may also direct an 
investigation to be made of the books and vouchers of 
the assignee or trustee by the Colonial Treasurer or Regis- 
trar. 

Powers of the Court in the matter of the Discovery 
of the Debtor's Property, — Section 30 gives the Judge 
power, on the application of the official assignee, to 
summon before him the bankrupt or his wife, or any 
person known or suspected to have in his possession any 
of the estate or effects of the bankrupt, or indebted to- 
the bankrupt, or whom the Judge thinks capable of giv- 
ing useful information in the bankruptcy ; and the Judge 
can require any such person to produce any documents 
in his custody or power relating to the bankrupt, his 
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property or dealings. The Judge can have any person Chap. 
refusing to come, when so ordered, apprehended upon ^^^' 
warrant and brought up for examination. When before 
the Court for examination, the person thus brought up 
may be examined by the Judge, assignee, or any creditor, 
and if he admit owing any debt or having any of the 
property of the bankrupt, the Judge may order him to 
pay the debt in such manner as seems to the Judge ex- 
pedient, or to deliver to the official assignee the property, 
or any part of it, on such terms as the Judge thinks just. 
The power to make these orders has been delegated to 
the Registrar. 

The bankrupt or any person undergoing examina- 
tion under the section just quoted may, if he refuse to 
be sworn, or to answer any question, or to hand over any 
book, document, &c., be committed to prison, to stay there 
till he do the thing required, or be discharged by the 
Judge or Court. And if any person while under exami- 
nation is guilty of prevarication or evasion, or indecent 
conduct, the Judge or Registrar may convict him to prison 
for any term not exceeding fourteen days. 

It will be easily seen that the procedure given by 
those provisions provides an apt way to force disclosure 
of any property or goods which may have been laid by 
by a dishonest bankrupt, and should his friends back 
him up they can be put to such inconvenience as should 
eventually compel straightforward conduct. 

The matter in this chapter relates to the bankruptcy Limited 
of individuals. By section 1 14 of the statute a seques- ^^'"P*'^'®^ 
tration order cannot be made against any corporation, or 
against any partnership or association or company regis- 
tered under the Companies Act; but a procedure for 
winding-up is given by that Act. 

This notice of the bankruptcy laws would be incom- 



346 BANKRUPTCY 

Chap. plete if it did not make some mention of the methods of 
^^^^'^- punishing the bankrupt. 

Tf^blnkTupt. ^^ *^® ^^®* V^SLce, then, the bankrupt continues in a 

state of bankruptcy from the date of the sequestration 
order until he gets his eertifieate of discharge. If without 
his discharge he commences to accumulate fresh property, 
this will belong to the official assignee. Moreover, during 
bankruptcy, certain duties, and penalties for their neglect 
or infringement, attach to the bankrupt. Thus, any 
bankrupt who dishonestly conceals his affairs or refuses 
to deliver up, or falsifies or mutilates his books, or con- 
ceals his assets, or allows false debts to be proved, or 
makes any false representation to his creditors, renders 
himself liable to three years' imprisonment with hard 
labour. The same penalty is incurred by bankrupts who 
have been guilty of improper conduct within four months 
of their bankruptcy, with intent Jx) defraud their credi- 
tors or to conceal their affairs. So it is a misdemeanour 
if a person, who is within four months made bankrupt, 
does any of the following things, viz. : — 

(1) Incurs fictitious loans or expenses to account 
for failure; 

(2) Obtains property in the ordinary way of 
trade, for which he has not paid, by means 
of any false representation or under pretence 
of carrying on business; 

(3) Pledges or disposes of any property, other- 
wise than in the ordinary way of trade, which 
he has obtained on credit and not paid for ; 

(4) Departs or makes preparations to depart from 
the State with any property to the value of 
£20 which would have been available to his 
creditors. 

A bankrupt is also liable to two years' imprisonment 

with hard labour, who — 
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(1) Obtains credit by any false representation or Chap. 
fraud; * ^XIV. 

(2) Parts with any of his property with intent to 
defraud any of his creditors; 

(3) Has fraudulently concealed or removed any 
part of his property after or within two 
months before the date of any unsatisfied 
judgment against him. 

Any bankrupt who, in the opinion of a Judge, has been 
guilty of a misdemeanour may be summarily committed 
by the Judge to take his trial. 

Another duty of the official assignee is to present his Discharge of 
report. When a bankrupt wishes to get his discharge, ^ ^^ ' 
he advertises, stating his intention to apply on a fixed 
day, and gives fourteen days' notice to the official 
assignee, who, in his turn, files his report in Court at 
least four days before the day fixed, when the bankrupt, 
if he takes exception to the report, may file an affidavit in 
reply. The purpose of the Act in giving the official 
assignee or trustee the power to make a report, and mak- 
ing it prima facie evidence of the truth of the facts con- 
tained in it, was in order that the Court might not be 
forced, as it had been before, to rely upon the view of 
the majority of the creditors. The report should be 
drawn with great care, and should state the grounds of 
the conclusions come to explicitly, so that the Judge may 
be able to determine satisfactorily what punishment, if 
any, should be awarded. Facts which have come to the 
knowledge of the official assignee, and which the Court 
should bear in mind in granting a certificate, should be 
set out in the report by the official assignee. 

The Judge has an unlimited discretion to gratit or 
refuse a bankrupt his discharge, or to susjyend the dis- 
charge, or grant a conditional discharge, except, in cases 
in which that discretion is expressly limited by the pro- 
viso, that where the Judge has granted a release of the 
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Chap. bankrupt's estate under section 35 (payment in full) 

^^^^^- the bankrupt may forthwith apply for a certificate, and 

by the proviso that the Judge shall refuse the discharge 

in the case of certain proved misdemeanours under the 

Act. 

In the exercise of this discretion the Judge may take 
into consideration any conduct or affairs of the bankrupt 
relevant to the bankruptcy, and it is his duty to have 
regard, not to the interests of the bankrupt alone or of 
the creditors alone, but also to the interest of the public 
and of commercial morality. 
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ABSENCE 

beyond seas, in case of Statute Limitations, 58. 
of directors, 277 

ACCEPTANCE, 
defined, 200. 

domiciled with bank, 201. 
fraudulent alteration, 211, 247. 
validity of, 209. 
in blank, 210 
general, 210 
qualified, 210. 

ACCOUNT ASSIGNED, 

as answer on refusal of cheque, 149. 

ACCOUNT BOOKS, 

of bank, production of, 305. 

ACCOUNT PAYEE, 

crossing for, 159, 166, 175. 

ACCOUNTS. ^See Current Accounts, Ledgers, Fixed Deposits, 
Pass Books. 

ACTS OF BANKRUPTCY, 
nature of, 338 
notice of, 148, 334, 336, 337. 

ADMINISTRATOE, 

account of, 74, 75, 87. 

promise to answer damages, 39. 

breach of trust by, 87. 

ADOPTION OR RATIFICATION 
of forgeries, 237, 238, et seq, 

ADVICE 

by customer of bills payable, 207. 

849 
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AGENCY 

of officers of a bank, 271. 

AGENT, 

signing guarantee for principal, 307. 
use of other banks as, 268. 
fraudulent, account of, 91. 

AGREEMENT, 

an element in contract, 33. 

to pay interest, on current account, 86. 

ALIEN, 

contractual capacity, 35. 

ALIENATION OF PERSONALTY, 20. 

ALIENATION, 

by deed, 20, 21. 

gift, 20. 

sale, 20. 
\oluntary, 20, 234, 326. 
involuntary, 20, 101. 
of special kinds of property, 25. 
of British ships, 25. 

patents, copyrights, designs, 26, 28, 30. 

ALLONGE, 256. 

AMANUENSIS 

of drawer, issue of cheque by, 251. 

AMENDMENTS 

of Bills of Exchange Act, 185, 198, 249. 

AMOUNT, 

fraudulent alteration, 226, 244, 245-247. 

'' AND COMPANY " 

on crossed cheques, 159. 

ANSWER, 

on dishonour of a cheque, 150. 

APPROPRIATION, 
of payments, 51. 

election by bank, 54. 

ARRANGEMENT 

with creditors, 315. 

ARTICLES 

of company, 72. 
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AETISTIC COPYBIGHT, 29. 

ASSETS, 

received just after dishonouring bill, 209. 

ASSIGNMENT, 

of chose in action, 23, 24. 

current account, 149. 
to trustees under private deed of arrangement, 315, 316. 
act of bankruptcy, 322, 338. 

AUTHORITY 

of bank to pay bill, extent, 206, 207. 
withdrawal, 2Q^. 
of bank officers, 271, 276. 
in case of emergency, 276. 
of branch manager, 303. 
scope of, test, 279. 

AVAILABLE ACT OF BANKRUPTCY, 338. 



BACKING A BILL, 258. 

BAILMENT, 

use of term, 15. 

for safe custody, 16, 65. 

" BANK '' 

on crossed cheques, 159. 

BANK, 

definitions of, 62. 
contracts by, 272, 273. 
dealing with trustees, 74, 76. 
privy to breach of trust, 76, 77, 87. 
honouring improper order on trust account, 88. 
liability on deposit for safe custody, 17. 
purchasing cheque for value, 177, 179, 189. 
collecting crossed cheques, position of, 169, et seq, 

cheques drawn on itself, 166, 194-197. 
crossing cheques after deposit, 193. 

to another, 160, 163. 
not acting as such, 172. 
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guarantee to, 308. 
used as agent, 268. 

right to charge customer with dishonoured cheque, 182. 
refuse cheques till effects cleared, 182. 
sue drawer of deposited cheque, 182. 
issue of notes by, 113. 
use of money deposited, 86, 123. 
failure of, unpresented notes, 126. 
paying post-dated cheque, 141. 
duty with respect to domiciled bills, 201, 207. 

indorsements on, 202, 206. 
payment of bills, 209. 
as to special remittances or deposits, 212. 
to holder of bill, 213. 
drawee, 215. 
collecting bills, 215. 
undertaking presentation for acceptance, 215. 

payment, 217. 
duty if bill dishonoured, 218. 

honouring cheque after notice of act of bankruptcy, 334. 
as creditor in bankrupt estate, secured, 323, 324, 325, 328. 

unsecured, 323, 330. 
limits of power to take securities, 304. 
BANK BALANCE. See Cubeent Account. 
involuntary alienation of, 101. 

BANK DRAFTS, 
classification, 130. 
by bank on itself, 130, 197. 

in Queensland, 131, 198. 

in Victoria, 131, 198. 
redeeming, 131. 
re-purchase by bank, 131. 

remitted for a special credit, 132. • 

lost, 132. 
forged indorsement, rights of parties, 229. 

BANKER, 

meaning of, 168. 
protected by sec. 60, 165. 

BANK NOTES, 

definition, 113, 127. 
chattel part of, 126. 
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BANK "SOTES-contd. 
as money, 107, 113. 
functions of, 113, 121. 
not legal tender, 112. 
valid tender by means of, 112. 
redeemed, 119. 
theft of, 115. 
lost, 127. 

rights of finder, 11. 
halved or mutilated, 127. 
stolen, restitution order, 119. 
number on, 128. 
transferror and transferree, 126. 
unpresented, 126. 

BANK POST BILLS, 

use and incidents of, 129. 

BANKER AND CUSTOMER, 

relation of, 53, 65, 85, 248, 253. 

as to payment or collection of bills, 201. 
rights of set off, 55. 
disclosing the account, 103. 
under Evidence Act, 105. 
see Bank, Cheque, Current Account, &c. 

BANKER'S BOOKS, 
what are, 64. 

BANKER'S LIEN, 17, 18, 65. . "* 

JSee Lien. 

BANKER AND HOLDER, 213. 

BANKING, 
defined, 64. 

a trade or business, 65. 
Statute of Limitations applies, 59. 

BANKING CONTRACT, 
terms of, 43. 

BANKING LAW, 

what is meant by, 1. 
a part of Law of Property, 2. 
sources of, 5, 6. 
w 
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BANKRUPT, 

account of wife of, 101. 

discovery of property, 344. 

punishment of, 346. 

discharge of, 347. 

dealings with banker, 323. 

having credit balance or F.D.R., 324. 

deposited bills, &c., 324, 332. 
overdrawn with bank, 324, 325, et seq. 
as party to negotiable instrument, 324, 332. See Bankruptcy. 

BANKRUPTCY, 

a ground for refusal of cheque, 148. 
statutory release by, 41. 
surety in competition with bank, 312. 
status, 318. 

dates from sequestration order, 323. 
private deeds of arrangement, 50, 315, 316. 
assignments subject to Court, 316. 
law, development of, 318, 319. 
Committee of Inspection, 317, 343. 
Official Assignee, powers and duties, 342. 

control by Judge, 344. 

report of, 347. 

subject to committee of inspection, 343. 
debtor's petition, 321. 

when undischarged bankrupt, 322. 
creditor's petition, 322. 

time forj 323. 
sequestration order, effect of, 321. 
debts provable, 325. 
proof of debts, mode, 326. 

creditor's management of bankrupt's estate, 317. 
proof of debts, 330, 331. 
what property divisible, 333. 
discovery of debtor's property, 344. 
order and disposition clause, 334. 
claims for rent, 45, 328, 331. 
interest, 331. 
wages, 45, 328. 
disturbing declared dividend, 331. 
protected transactions, 335. 
Acts of Bankruptcy, 322, 338, 339, et seq. 
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BANKRUPTCY-cow^rf. 

notice of Act of, actual, 336. 

constructive, 336, 337. 

sufficiency, 337, 338. 
voluntary settlements, 326. 
transfers to defeat or delay, 327, 339. 
preferences, 327, 339. 

rights of bank where customer bankrupt, 324. 
bank as secured creditor, 328. 
securities lodged by debtor with bank, 327. 
sale, 329. 
foreclosure, 329. 
discharge of bankrupt, 347. 
punishment of bankrupt, 346. 

BANKEUPTCY COUET, 
jurisdiction, 320. 

controlling administration of assigned estate, 316. 
powers of, 344, 345, 347. 

BANKEUPTCY LAW, 
objects of, 319, 320. 

BANKEUPTCY NOTICE, 

non-compliance with, 322, 341. 
BANKS AND BANK HOLIDAYS ACT, 63. 

BAEGAIN AND SALE, 21. 

BAEEISTEES, 35 

BILL OF EXCHANGE, 
defined, 200. 
chattel part of, 127. 
cheque is, 139. 
under £1, 109. 

drawn without authority, 224. 
transfer of, 23. 
domiciled with bank, 201. 
banker's duty to pay, 201, 202. 
order of payment of, 151. 
overdue, payment, 208. 
of registered companies, 73. 
of a corporation, 70. 
bankruptcy of parties, 325, 326, 332. 
indorsement and quasi indorsement, 258. 

apparent indorsement, 259. 
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BILL OF EXCHANGE— con^rf. 

stipulations negativing liability, 255. 
see Cheque, Crossed Cheque, &c. 

BILLS OF EXCHANGE ACT, 

amendments, 131, 132, 185, 198, 249. 
definition of banker, 64. 

cheque, 138. 

bill, 139. 

promissory note, 200. 
limits of protection of, 145, 167. 
unrecognised forms, 145, 167, 191, 199. 
principles of interpretation of crossed-cheque sections, 168. 
See Instruments Act in Victoria. 
Q., sec. 77 (2), 145, 159. 

crossing account payee, 159, 167, 175. 
sec. 3, definition of bill, 200. 
sec. 12, date, 141. 
sec. 16, negativing liability, 255. 
sec. 21, delivery, 251. 
sec. 24, forgery, 174, 225, 261. 
sec. 25, per proc. signature, 225. 
sec. 47, dishonour, 204. 
sec. 55 (2), indorsers, 257. 
sec. 56, stranger indorsing, 258. 

sec. 60, paying demand drafts, 165, 197, 198, 202, 249, 261, 207. 
sec. 75, revocation of authority, 148. 
sec. 76, crossed cheques, 158, 159. 
sec. 77, „ „ 158, 160. 

sec. 78, „ „ 158, 161. 

sec. 79, „ „ 158, 161, 267. 

sec. 80, „ „ 158, 165. 

sec. 81, „ „ 158. 

sec. 82, „ „ 78, 158, 171, 178, 181 et seq,, 193. 

sec. 83, promissory notes, 200. 
sec. 94, protest, 220. 

BILLS FOE COLLECTION, 
duties of bank, 215, et seq, 
dishonour notice, 218. 

BILLS DISCOUNTED, 
dishonour notice, 218. 
forgery, position of bank, 239. 
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BILLS OF LADING, 
transfer of, 24. 

BILL OF SALE, 

used to transfer ship, 25. 

for mortgage of personalty, 294. 
what the term includes, 294. 
receipt distinguished from, 297. 
registration, 295. 

BILLS OF SALE ACT,, 

no operation on liens on wool and crops and stock mortgages, 

302. 
sec. 7, 294. 
see Instruments Act in Victoria. 

BLANK SPACES 

in cheque, 245, 246, 247. 

BONDS, 47. 

BRANCH BANKS, 

and head office, unity of, 262. 

distinct for notice of dishonour, 262. 

status of, 264. 

closing a, 266. 

notice, knowledge of head office, 266, 337. 

BRANCH MANAGER, 
authority of, 303. 

BREACH OF CONTRACT, 41. 

BREACH OF TRUST, 75. 

none in using customer's money, 87. 

by administratrix, 87. 

in respect of fixed deposit, 88. 
BRITISH SHIPS, 25. 
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CANCELLATION, 

of bil] in error, 214, 264. 
CAPACITY 

to contract, 33, 35. 

CHABTER, 

breach of, cancellation, 305. 

CHATTEL, 

rights of finder, 11. 

character of a bill or cheque, 170. . 

CHATTEL PERSONAL, 
meaning of, 9, 10, 123. 
in Bills of Sale Act, 295. 

CHATTELS REAL, 9. 

CHEQUE, 

chattel features of, 170. 

definition, 139, 140. 

not an assignment, 139. 

a chose in action, 1.S9. 

negotiable, 139. 

payee, 140. 

date, 140, 223, 224. 

post-dated, 140. 

presentment, 143. 

crossings, 143, 144, 145, 146, 152 et seq. 

crossed to specified payee, 145. 

crossed, negotiable, 177. 

not negotiable, 144, 146. 
crossed by bank after deposit, 193. 
blank spaces, 245, 246 et seq. 
drawn in assumed name, 223. 
torn, reconstructed, fraudulently, 223. 
unissued, 223, 252, 253. 
drawn without authority, 224, 236. 
collected by bank on which drawn, 166, 194-197. 
credited before collection, 179, 189. 
not to be drawn against till cleared, 180, 183, 184, 189. 
uncommunicated entries, 180, 214, 264. 
obtained by larceny or false pretences, 156, 176. 
loan by, 60. 
valid tender by, 112. 
unauthorised crossings, 145. 



INDEX 359 

CHEQUE -con^rf. 

not within definition, 140, 145, 191, 199. 

grounds for refusal, 148. 

only honoured at branch where drawn, 265. 

dishonour, by mistake of clerk, 273. 

banker's duty to honour, 53, 86. 

drawn to effect breach of trust, 87. 

presented after notice of act of bankruptcy, 334. 

where no current account, 150. 

irregularity, 148. 

pay — order, 145. 

drawn by a nominal depositor, 101. 

forged, money paid upon, 232. 

estoppel from disputing debits, 242. 
deposited for immediate credit, 190. 
drawn on bank where deposited, 191, 194-197. 
dishonoured, right to charge back to depositor, 182. 
of registered company, 73. 
indorsement by company, 73. 

secretary to, 77. 
owner safeguarded, 154, 163. 
payment stopped, collection by solicitor, 172. 
instruments in the nature of, 191, 199. See Instruments. 
See Crossed Cheques, Paying Banker, Collecting Banker, 
Forgery, &c. 

CHOSES IN ACTION, 
meaning, 9, 124. 
alienation of, 23. 

CHOSES IN POSSESSION, 
meaning, 9, 10, 124. 

CIECULAE NOTE, 
nature of, 134. 
loss of, 135, 136. 
unpresented, 136. 

CLAYTON'S CASE, 
rule in, 50. 
applies to bank accounts, 52. 

CLEAEING HOUSE, 

establishment of, 153. 

CLEEKS. See Officers. 
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COIN, 

restitution of, 121. 

not used in currency, 117. 

COINAGE, 

what is legal tender, 110. 

COINAGE ACT, 

Imperial, protects the currency, 114. 

COLLECTING BANKER, 
duty of diligence, 78, 187. 
of non-negotiable cheque, 147. 

COLLECTION OF BILLS, 215, 217, 218, 219. 
through agent, 268. 

COLLECTION OF CHEQUES, 
a banking function, 66. 
by a banker, 170, 171 et seq. 

acting as debt collector, 172. 
without negligence, 173. 
for a customer, 176, 178. 

COLLECTION OF COUPONS, 17. 

C'OLONIAL BRANCH MINTS ACT, IIJ. 

COMMITTEE OF INSPECTION, 317, 343. 

COMMON LAW, 
what is, 6. 

in relation to banking, 5. 

governs ordinary dealings of bank and customer, 86. 
as to choses in action, 23. 
as to sales, 21. 

COMMONWEALTH, 
currency of, 114. 

COMPANIES ACT, 72. 

effect on note issue, 113. 

COMPANY, 

acceptances and bills of, 210. 
authority of secretary, 77. 
of officers generally, 73, 79, 83. 
bank account of, 73. 
forgeries by secretary, 253. 
purchase of its own shares, 25. 
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COMPANY-coti^ti. 
loans to, 73. 

registered, contracts of, 83. 
registration of, 71. 
See Corporations. 

COMPOSITION, 

for stamp duty on notes, 113. 
with creditors, 50, 315. 

COMPEOMISE 

of debts, 49. 

CONDITIONAL INDOESEMENT, 256. 

CONDITIONAL PUECHASE LANDS, 

mortgage of, 289, 290. 

not illegal, 290. . 
CONSIDEEATION, 

when necessary in contracts, 33, 34. 

sufficiency of, 34. 

when to appear in writing, 40. 

necessary for guarantee, 307. 

forbearance to sue, 307. 

CONSPIEACY, 

money obtained by, 94, 95. 
CONSTEUCTIVE POSSESSION, 13. 
CONTINUING GUAEANTEE, 308, 313. 

CONTEACT, 

definition of, 33. 
formation, 33. 
discharge, 40. 
implied, 43. 
executory, 40. 

consideration necessary, 33, 34. 
form of, 33, 34. 
capacity of parties, 35. 
writing when necessary, 39. 
not to be performed within a ye?T, 39. 
interpretation of written, 43. 
effect of Statute of Limitations, 57. 
by bank, 272, 273. 
corporations, 71, 83. 
municipal corporations, 83. 
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CONTRACT— <roii/rf. 

compatfieS) 83. 
of guarantee; 39, 305. 

sale, 21, 22. 
effect of illegality, 38. 
breach of, 41. 

none between customer and bank's agent, 269. 
no implied duty of secrecy usually, 103. 
between bank and officers, 226. 

sec BA.NKER AND CUSTOMER, CURRENT ACCOUNT, &C. 

CONVERSION, 15. 
of cheques, 169. 

CONVEYANCE, 

absolute, or by way of mortgage, 282. 
to defeat or delay, 322, 339. 

COPYRIGHT, 26, 27, 29. 

CORPORATIONS, 

may have banking account, 72. 

contracts of, 36. 

limitations of, 70, 72. 

contracts of, 273. 

no sequestration order against, 345. 

guarantee by, 308. 

mortgage by, 281. 

powers of, 71. 

aggregate, and sole, 71. 

And see Companies and Municipalities. 

CO-SURETIES, 

contribution, 257. 
indorsement by, 257. 

COUNTERMAND OF PAYMENT, 
of cheque, 148. 
bills, 209. 

COUPONS, 

collection of, 17. 

COURTS, 

High Court of Justice in England, 8. 

COURTS OF RECORD, 46. 
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COVENANTS 

in mortgage deeds, 286. 
E. P. Act mortgage, 289. 
And see Lien Guarantee. 

COVERTUEE, 

In case of Statute Limitations, 58. 

CREDIT, 

dealings in, 122. 

entry of, in ledger effect, 180. 

Australian practice, 183. 
see Letters op Credit. 

CRIMES ACT, 

definition of banker, 64. 
money, 107. 
forgery, 221. 
uttering, 222. 
sec. 438, restitution, 97, 119, 120. * 

CRIMINAL CONVICTED, 
current account of, 94, 95, 149. 

CRIMINAL LAW, 

protects the currency, 114. 

as an element in banking law, 2. 

CROSSED CHEQUES, 

definition of crossings, 144, 159. 
non -negotiable crossing, 144. 
origin of crossings, 153. 
general crossing, effect of, 155. 

definition of, 159, 158. 
materiality of crossing, 155, 161. 
special crossing validated, 155. 

defined, 159. 

does not destroy negotiability, 156. 

payment in contravention of, 156. 
not-negotiable crossing, 157, 160, 177, 186. 

does not destroy transferability, 157, 
crossing for credit of specified person, 159, 167, 175. 
crossings by drawer, 158, 160. 
crossings after issue, 158, 160. 
duties of paying bank, 158, 161. 
position of collecting bank, 169, 171, et seq. 
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CROSSED CHEQUES-con^cJ. 

unauthorised crossings, 145, 166. 
protection to paying bank, 165. 

drawer, 165. 
meaning of, in sec. 82, 193. 
unity of offices of same bank, 267. 
history in New South Wales, 157, 158. 

CROSSED CHEQUES ACTS, 155, 157. 
in N.S.W., 157, 158. 
now part of Bills of Exchange Act, 157. 

CROSSING, 

what amounts to, 159. 
by banks, 160, 161. 

CURRENCY, 

case law, 155. 

of the Commonwealth, 114. 

protection of, 114. 

by Coinage Act, 114. 
historical, 108. 
course of legislation, 108. 
law now in force, 110. 
paper money, 112. 

CURRENCY ACT, 

Imperial, 111. 
CURRENT ACCOUNT, 

agreement to pay interest upon, 86. 

appropriation of payments, 54. 

assigned, 149. 

attached by garnishee order, 149. 

at more than one branch, 265. 

of bankrupt, 324. 

convicted criminal, 94, 95, 149. 
fraudulent agent, 91. 

ostensible heading, 106. 

recovery of balance by action, 93. 

interpleader in respect of, 99, 100. 

wrongful disclosure, 93. 

involuntary alienation of, 101. 

ledgers, 55. 

Clayton case applies, 52. 

Statute of Limitations applies, 86. 
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CURRENT ACCOUNT -c<mt^i. 

subject to order under Crimes Act, 97. 
balances are simple contract debts, 47. 
right to operate, 85. 
of companies, 72, 73. 

municipalities, 72, 74. 

trustee, paid to tenant for life, 88. 

CUSTOMER, 

bankruptcy, rights of bank, &c., 324. 
what constitutes, 176. 
who may be, 66. 
in representative character, 77. 
ordinary remedies are at Common Law, 86. 
receiving payment for, 178. 
rights in respect of trust account, 88. 
who makes the loan to the bank? 89. 
lawfully banking the money of others, 89. 
duty, exposing bank to risk, 246, 254. 

see Nominal Depositor, Banker and Customer, Bills, 
Cheques, &c. 



DEATH, 

notice of customer's, 148. 

provisions of Statute of Limitations, 58. 

DEBTORS, 

treatment in bankruptcy, 319. 

DEBTS, 

compromise of, 49. 

kinds of, 45. 

of record, 46. 

specialty debts, 47. 

simple contract debts, 48. 

assignment of, 48. 

subject to involuntary alienation, 48. 

interest on, 48. 

of deceased persons, 45. 
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DEBTS— con^c/. 

statute barred not extinguished, 313. 

on administration in bankruptcy, 45, 332. 

due to servants or workmen, 45. 

for rent, 45. 

future, 319, 325. 

provable in bankruptcy, 325. 

due to creditors with preferential claims, 328. 
see Current Account, Fixed Deposit. 

DECEIT, 

liability of corporation, 278. 

DEED, 

alienation by, 21. 
consideration not necessary, 34. 
debts evidenced by, 46. 

DEFINITIONS. See Terms. 

DELIVERY, 

use of term, 13. 
symbolic, 14. 
partial, 14. 
to complete gift, 20. 
in case of sale, 21. 

DEPOSIT, 

ordinary, is money lent, 86. 

rights of banker, 86. 

for safe custody, 65. 

for special purpose, 211. 

of money, obtained by crime, 94. 

is really a loan, 123. 
of cheques for immediate credit, 180, 184, 189. 
see Current Account, Fixed Deposit. 

DEPOSIT BANKS, 62. 

DEPOSIT SLIPS, 
notice upon, 183. 

DEPOSITOR 

of converted cheques, 169. 

DESIGNS, 

property in, 31. 
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DIEECTOR, 

of company, 73. 
authority, 277. 

DISAPPEARING 

from jurisdiction, 322, 340. 

DISCHARGE 

of a contract, 40. 

DISCLOSING 

customer's account, 93, 103, 106. 

DISCOUNT BANKS, 62. 

DISCOUNTED BILLS, 

dishonour of, notice, 218. 

DISCOVERY 

of account of third party, 106. 

DISHONOUR, 

answer upon, 150. 
what amounts to, 204. 
by mistake of officer, 273. 

grounds for, 148. And see Indorsements, Crossings, &c. 
of a cheque, caused by previous payment of post-dated cheque, 
142. 

DOCUMENTS, 

of bankrupt, held by bank, 324, 332. 

non-negotiable, 137. 

unknown to Bills of Exchange Act, 145, 167, 191, 199. 

DOCUMENTS OF CREDIT, 123, et seq. See Notes, Cheques, 
Bills, Drafts, &c. 

DOMICILE 

of bill at bank, 201. 

DONATIO MOETIS CAUSA, 
by fixed deposit, 138. 
Savings Bank books, 138. 

DRAFTS, 

by bank on itself, 191, 197-199. 
by one branch on another, 266. 

DRAWEE, 

of bill, no privity with collecting bank, 215. 

of forgery, address, 222. 

of non-negotiable cheque, 146. 
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DRAWER, 

having no funds available, 150. 
identical with drawee, 197. 
having no right to draw by cheque, 150. 
crossings by, 158. 

of crossed cheque, protection to, 158, 165. 
cheque crossed not negotiable, 146. 

DRUNKARDS, 

contracts of, 36. 
incompetence of, 70. 

DUE PRESENTMENT 

on bank with branches, 266. 



EFFECTS NOT CLEARED, 182, 184. 

ENGLAND, 

amendment of Bills of Exchange Act, 185. 

EQUITABLE MORTGAGE, 293. 
granted in express lien, 299. 

EQUITY, 

what is, 6. 

EQUITY COURT, 

relief refused to creditor on current account, 86. 

order of, 102. 

jurisdiction in respect of mortgages, 282. 

EQUITY OF REDEMPTION, 284, 288, 291. 

ESTOPPEL, 

in respect of forged cheques, 244. 
founded on negligence in drawing cheque, 244-249. 
conduct relating to issue, 250-254. 

EVIDENCE, 

of ratification, 237. 

to supplement written contract, 44. 

EVIDENCE ACT, 

disclosing account under, 105. 
provisions relating to banks, 55. 
definition of bank, 64. 
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EXECUTOR, 

promise to answer damages, 39. 
EXECUTORY CONTRACTS, 21, 40. 



FALSE PRETENCES, 

cheque obtained by, 176. 

and forgery, 223. 
FELONS, 

contracts of, 35. 
FICTITIOUS PAYEE, 253. 
FIRMS, 

acceptances of, 210. 
FIXED DEPOSIT ACCOUNT, 

interpleader in respect of, 99. 

by trustees, breach of trust, 88. 
FIXED DEPOSIT RECEIPTS, 

chattel part of, 127. 

are vouchers of an agreement, 137. 

not negotiable, 137. 

not transferable, 137. 

as evidence, 137. 

incidental transfer, 138. 

position of parties on maturity, 88, 99, 137. 

create simple contract debts, 47. 

of bankrupt, 324. 
FORECLOSURE, 

mode and effect of, 291. 

in bankruptcy, 329. 
FOREIGN BILLS, 

protest, 219. 
FOREIGN NOTE, 201. 
FOREIGN STATES, 

as parties to a contract, 35. 
FORGED CHEQUE, 

money paid upon, 232. See Forgery. 
FORGED INDORSEMENT, 

illustrations, 222, 223. 

on order cheques, 179, 190. 

bills, 206. 

X 
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FOBGEEY, 

definitions, 220. 
illustrations, 222. 
and false pretences, 223. 
of signature, 226, 227, 232. 

indorsements, 206, 226. 

amount, 226, 244. 

bank notes, drafts, &c., 226. 

marked cheque, 231. 
to draw amount of letter of credit, 133. 
a nullity in law, 224. 

adoption or ratification, 225, 237, 238 et scq. 
ratification may be illegal, 244. 

not to exonerate crime, 244. 
recovery of money paid, 227. 
position of collecting bank, 230. 
criminal law protects, 249. 
how punished, 222. 
FORMS OF GUARANTEE, 309. 

FRAUD, 

banker privy to, 87. 

in contract, 37. 
FRAUDULENT AGENT, 

account of, 91. 
FRAUDULENT PREFERENCE, 322. 



GARNISHEE ORDER, 

effect of, 100, 102, 149. 

in conflict with receiver, 101. 
GENERAL CROSSING. See Crossed Cheque. 

effect of, 155. 

definition, 159. 

GENERAL MANAGER, 
authority of, 277. 

GIFT AND DELIVERY, 20. 

GIFT, 

in trust, without delivery, 21. 
to defeat or delay, 322, 339. 
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GORDON CASES, 
analysis, 189. 

GOVERNMENT BANK 

is a bank, 64. 

GUARANTEE, 

writing to satisfy Statute of Frauds, 39, 259. 

preservation of, 54. 

by means of indorsement, 259. 

dealings with sureties, 308, 311. i 

behind back of, 308, 314. 
rights of sureties, 311, 312. 
collateral securities, 311, 312. 

varying contract with principal debtor, 308, 309. 
forms in use, 309. 
enforcing, 312. 
Statute of Limitations, 313. 
interest, recovery of, 313. 
use of, 306. 

writing necessary, 307. 
signatures, practice as to, 306. 

obtained separately, 306, 307, 310. 
unobtained, 307, 310. 
consideration necessary, 307. 

not expressed, 308. 
should be continuing, 308. 
bank should be named, 308. 
varieties of, 308. 
by corporations, 308. 

GUARANTOR, 

personal liabilities of, 82, 83, 310. 



HEAD OFFICE, 

knowledge imputed to branches, 266, 337. 

and branches, unity of, 262. 
HIDING 

from creditors, 322, 340. 
HIGH COURT OF JUSTICE, 

in England, 8. 

divisions of, 8. 
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HOLDER, 

rights against indorser, 257. 
of non-negotiable cheque, 147. 

bank note, 115. 

bill, recovery of money paid to, 229. 
bona fide, cashing forgery, 227, 228. 
for value, rights of bank as, 182, 191, et seq. 

HUSBAND, 

authority for wife's accounts, 68. 

HUSBAND AND WIFE, 

as joint fixed depositors, 138. 



ILLEGALITY, 

effect on contract, 38. 

IMPERIAL COINAGE ACT, 110. 

IMPLIED CONTRACTS, 43. 

IMPLIED TERMS 
in contracts, 43. 

the banking contract, 43. 

IMPOSSIBILITY, 

of performance of contract, 41. 

IMPRISONMENT, 

provisions of Statute of Limitations, 58. 

INCORPORATION, 
how effected, 71. 

INDEMNITY, 

for lost draft, 132. 

in respect of circular notes, 136. 

use of where identity uncertain, 205. 

INDORSEMENT, 

what is, 255, 256. 

kinds of, 255. 

place for, 256. 

order of, 256. 

in representative character, 256. 

on acceptances and P.N.'s, 202. 
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INDORSEMENT-co7t^<i. 

prior to acceptance, 206. 
forged on bills, 206, 226. 

order cheques, 179, 190. 
of wrong person, 175. 
verification of, 203. 
of registered company, 73. 
by secretary to company, 77. 

lunatic, 69. 
where payee misspelt, 257. 
per proc, 260. 
by way of guarantee, 258. 

receipt, 259. 
by co-sureties, 257. 

INDORSEB, 

liability of, 257. 

liabilities incurred by parties signing otherwise than as drawer 
or acceptor, 258. 

INFANTS, 

as customers of a bank, 66. 

overdrafts of, 67. 
contracts of, 35, 67. 
negotiable instruments of, 67. 
loans to, 67. 

latification of contract of, 40, 67. 
mortgage of property by, 281. 

INJUNCTION, 

against drawing on an account, 102. 

for breach of contract, 42. 

to protect an assignment of account, 149. 

inland note, 201. 
insa:ne persons, 

accounts of, 68. 

management of affairs, 148. 

lack of intention, 234. See Lunatic. 

INSOLVENCY 

and bankruptcy, 315. See Bankruptcy. 
INTEREST, 

rules as to appropriation of payments, 51. 

on debts, 48. 
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INTEREST— row<d. 

on current account, 86. 
rate in mortgages, 285. 
recoverable under guarantees, 313. 

INTERPLEADER, 

nature of, 98, 297. 

application to banking, 98. 
INTERPRETATION 

of erossed-cheque sections, 168. 

INSTRUMENTS, 

non-negotiable, 136, 137. 

unknown to Bills of Exchange Act, 145. 

in form of a note, 201. 

INSTRUMENTS ACT (VIC), 
amendment, 185, 198. 

see Bills of Exchange, Bills of Sale, Liens on Crops and 
Wool, and Stock Mortgages. 

INVOLUNTARY ALIENATION, 20. 
of bank balances, 101. 

ISSUE, 

banks of, 62. 

of bank notes, 113. 

defined, 251. 

of cheque or bill, estoppel on conduct relating to, 250, 252, 254. 



JOINT ACCOUNTS, 148, 

JOINT DEPOSITORS, 138. 

JOINT STOCK BANKS, 62. 

JUDGE IN BANKRUPTCY, 

jurisdiction, 320. See Bankruptcy. 

JUDGMENT DEBT, 

enforced by garnishee order. 149. 
failure to satisfy, 322, 341. 

JUDICATURE ACT, 
adopted where, 7. 
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JUDICATURE ACT^contd, 

assignments of choses in action, 24. 
changes made by, 7. 

JUS TEBTII, 

bank not to set up, 85 et seq. 



LANDLORD, 

rights, lien on crop, 302. 

LANDS, 

contract for sale of, 39. 

LARCENY, 

cheque obtained by, 156, 176. 

LAW, 

branches of, 2. 

LAW OF BANKING, 
sources of, 6. 

Common Law in relation to, 5, 6. 
Statute Law in relation to, 5, 6. 
is a part of Law of Personalty, 5. 
use of the term, 1. 

LAW OF PROPERTY, 
subdivision of, 2. 

LEDGERS, 

current account, 55. 
production of, 105. 
entries, 180. 

LEDGER-KEEPER, 

paying forged cheque, 227. 

LEGALITY 

of contracts, 33, 38, 244. 

LEGAL TENDER, 

by paper money, 112. 

cheque, 112. 
in N.S.W., 109, 110, 112. 

LETTERS OF CREDIT, 
nature and use of, 132. 
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LETTERS OF CREDIT— <ron«d. 

not negotiable, 133. 

operate as an authority, 133. 

drawn by forgery, 133. 

LETTER OF INDICATION, 
used with circular note, 135. 

LIENS, 

particular and general, 18, 298. 

possession essential, 19, 298. 

implied from relation of bank and customer, 18, 298. 

how lost, 19, 298. 

over documents lodged by bankrupt, 332. 

EXPRESS — 

forms of, 299. 

power of attorney included, 299. 

ON WOOL AND CROPS — 

history, 300. 

by mortgagor of sheep, 301. 

prescribed forms, 301. , 

transfer of, 302. 

registration of, 302. 

advances on which given, 302. 

possession by statute, 302. 

rights of parties, 302. 

landlord, 302. 

mortgagee, 302. 
in case of bankruptcy, 302, 303. 

LIENS ON WOOL AND CROPS, AND STOCK MOBTGAGES, 

in Victoria, 301. 

see Instruments Act in Victoria. 

LIEN. See Banker's Lien. 

LIQUIDATED DAMAGES, 42. 

LOANS 

to companies, 73. 

municipality, 74, 80. 

LORD TENTERDEN'S ACT, 22. 

LUNATIC, 

refusal to pay cheque of, 148. 
provisions of Statute of Limitations, 58. 
contracts of, 36. 
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LUNATIC— conid. 

position at Common Law, 69. 

as indorser, 69. 
bank accounts of, 68. 
mortgage of property, 281. See Insane Persons. 



MALICE, 

liability of corporation, 277. 

MALICIOUS PROSECUTION, 
whether bank liable for, 274. 

MANAGER, 

of company, 73, 77. 
authority of, 271, 276. 
see Officers. 

MARKED CHEQUE, 
practice as to, 231. 
forgery, 231. 

MARRIAGE, 

agreement in consideration of, 39. 

MARRIED WOMAN, 
account of, 67. 
contracts of, 36. 
mortgage by, 281. 
wrongly depositing husband's money, 68, 90. 

MARRIED WOMEN'S PROPERTY ACT, 90. 

MEMORANDUM OF ASSOCIATION, 72. 

MERGER 

of contracts, 41. 

MINORITY, 

provided for by Statute of Limitations, 58. 

MISREPRESENTATION 
in contract, 37. 

MISTAKE 

in contract, 37. 
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MISTAKE OF FACT, 
money paid upon, 227. 

applied to forgery, 229, 232. 

MONEY, 

definition of, 107. 

currency of, 116, 117. 

has no earmark, 117, 120. 

paper, 112. 

used as memento or specimen, 117. 

stolen, 117, 118. 

see Currency. 

MONEY HAD AND RECEIVED, 171. 

MONEY PAID IN MISTAKE OF FACT, 227. 

MORTGAGABLE PROPERTY, 281. 

MORTGAGE, 

nature of, 281-3. 
usual terms, 280. 
clog on equity, not allowed, 284. 
collateral advantage permissible, 284. 
rate of interest, 285. 
Common Law forms, 285-287. 
R. P. Act forms, 288, 289. 
of C.P. lands, 289, 290. 
witnesses, 287, 289. 
mode of discharge, 292. 
equitable, 293. 
of personalty, mode of, 281. 
ships, 294. 

MORTGAGEE, 
rights of, 290. 

in case of lien on crops, 302. 

MORTGAGOR, 
rights of, 290. 

in possession, position of, 288. 
of sheep, may give lien with consent, 301. 
land, giving lien on crop, 302. 

MUNICIPALITIES, 
accounts of, 74. 
constitution of, 72. 
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MUNICIPALITIES— row^d. 

contracts of, 83, 84. 
loans to, 80. 

MUNICIPALITIES ACT, 80. 



NATIONAL BANKS, 62. 

NEGLIGENCE, 

facts amounting to, 78. 

of collecting bank, 78. 

in the collection of cheques, 173. 

changing a bank post bill, 130. 

marking cheque, 233. 
leading to forgery, 233, 244. 
in signing, what is not, 249. 

NEGOTIABLE DOCUMENTS, 
of corporations, 71, 

NEGOTIABLE INSTEUMENTS, 
nature of, 124. 
as chose in action, 125. 
have a chattel part, 125. 
a coin is not, 120. 
letter of credit is not, 120. 
money paid by mistake upon, 228. 

NEGOTIABILITY, 
features of, 115. 
effect of crossing upon, 153, 156, 157. 

NEGOTIATION, 
effect of, 171. 
by indorsement, 256. 

NEW ZEALAND, 

separation from N.S.W., 57. 

NOMINAL DEPOSITOR, 90, 106. 
cheques of, 101. 
vesting order in respect of account, 101. 

NON-NEGOTIABLE CHEQUES, 146. See Crossed Cheques. 
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NON-TRADERS, 
who are, 211. 
bills of, 210. 

NOTICE, 

to one office of a bank, 266, 337. 

of available act of bankruptcy, 336, 337, 338. 

act of bankruptcy, dishonour of cheque upon, 148, 334. 
NOTICE, OF DISHONOUR, 

by bank, 187. 

forms used for bills, 218. 

in case of branch banks, 263, 269, 270. 

NOTING, 

of dishonoured bills, 219. 



OBLIGATION, 

wider than contract, 33. 

OFFER AND ACCEPTANCE, 33. 

OFFrCIAL ASSIGNEE, 

powers and duties of, 342. 

title of, 334. 

where there is committee of inspection^ 317, 343. 

OFFICER, 

of company, 73. 

implied authority, 79. 

OFFICERS OF BANK, 
agency of, 271. 
power to bind employer, 73, 83, 271. 

course of employment, ordinary duties, 271, 272 et seg. 
breach of contract, 273. 
tort, act outside authority, 274, 
oath of secrecy, 103. 

paying forgery, 226. • ' 

taking prohibited securities, 305. 

ORDER CHEQUE, 

presented by payee, 260. 
forged indorsement upon, 191. 
uncrossed, 193. 
see Crossed Cheques, 193. 
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ORDER AND DISPOSITION CLAUSE, 295, 334. 

ORDER OF PAYMENT, 151. 

OSTENSIBLE HEADING 
of account, 106. 

OTHER BANKS 

used as agents, 268. 

OVERDRAFT, 

of municipality, 74, 80. 

by public company, 73. 

guaranteed, interest, 313. 

see Bank, Customer, Securities, &c. 

OVERDUE BILL, 

payment, 208. 

OWNER OF CHEQUE, 

protection to, 154, 157, 163, 164. 



PAPER MONEY, 112. 

PARTNERSHIP, 
account of, 54. 
insolvent, 331. 

PASS BOOK, 

acquiescence in, 238. 
evidence of, 56. 
arrangement of, 57. 

PATENTS, 26, 27. 

PAYEE^ 

of cheque, 140. 

fictitious, 140, 253. 

crossing, for account of, 145, 159, 167, 175. 

of non-negotiable cheque, 147. And see Owner. 

presenting order cheque, 260. 

PAYING BANKER, 

neglecting crossing, 163. See Cheques, Crossed Cheques. 
PAYMENT 

of che^^ues, 150. 

in what order, 151. 
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PAYMENT— con/d. 

not necessary after banking hours, 209. 
duties of bank as to, 207, 209. 
of dishonoured bill, 209. 

overdue bill, 208. 

bank balance to rightful owner, 91, 96, 150. 
by cheque, importance of practice as to, 153. 
may include making, drawing, &c., of cheque or bill, 335. 

PAYMENTS, 

appropriation of, 51. 

PENALTY 

or liquidated damages, 42. 

PER PROC, 

indorsements, 260. 

collecting bank, 173. 

or signature, wrongful, 222. 
signature, notice of limited authority, 225. 

PERSON INCAPABLE, 148. 

PERSONAL CHATTELS, 295. 

PERSONAL PROPERTY, 
alienation of, 20. 
law of, 2. 
mortgages of, 294. 
special forms of, 25. 
what it includes, 2. 

PHYSICIANS, 

contracts of, 35. 

POLICIES OF INSURANCE, 

are ehoses in action, 11, 23, 24. 
transferable, 24. 

POSSESSION, 

distinguished from property, 10, 11. 
of things left on counter, 12, 
an equivocal term, 12. 
constructive, 13. 
of finder, 11. 

bank notes, 127. 
or apparent possession. Bills of Sale Act, 295. 
essential to lien, 298. 
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POSSESSION— coH«<i. 

by force of statute, 302. 

either of two parties, 296, 297. 
wife, 296, 297. 
POST OFFICE ORDERS, 

as money, 107. 
POSTAL NOTES, 

as money, 107. 
POST-DATED CHEQUE, 

stamp duty, 140. 

generally, 140. 

in England, 140. 
Queensland, 141. 
New Zealand, 142. 
Victoria, 140, 142. 
N.S.W., 141, 142. 

use in settlement of claims, 50. 
POST OFFICE SAVINGS BANK 

is a bank, 64. 
POWER OF ATTORNEY, 

granted in express lien, 299, 

of insane person, 234. 
POWERS OVER PROPERTY, 

included in property of bankrupt, 334. 
PREFERENCE, 

fraudulent, 322. 
PREFERENTIAL CLAIMS IN BANKRUPTCY, 328. 

wages, 45, 328. 

rent, 45, 328. 
PRESENTMENT, 

of cheque, 143. 

due, what is, 218. 

where bill is drawn, 266. 

for acceptance, by a bank, 215. 

duties of a bank, 215, 219. 
PRICE, 

element in sale, 21. 
PRIVATE BANKS, 62, 63. 
PRIVITY OF CONTRACT, 

between bank and customer, 90. 

lacking between customer and bank's agent, 269. 
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PROMISSORY NOTE, 

backed by stranger, 259. 

defined, 200. 

domiciled with bank, 201. 

transfer of, 24. 

of registered company, 73. 

PROOF OF DEBTS, 

in bankruptcy, 326, 330, 331. 

PROOF OF TRANSACTIONS, 
recorded in banker's books, 56. 

PROPERTY, 

and possession, 10, 11. 

passing of, on sale, 22. 

bank's powers to advance on, 305. 

what is mortgagable, 281. 

PROPERTY OF BANKRUPT, 
what is divisible, 333. 

PROTECTED TRANSACTIONS 
in bankruptcy, 319, 335. 

PROTECTION 

of collecting bank, 169. 
drawer, 165. 
paying bank, 165. 

PROTEST, 

what is, 219. 

where no notary, 220. 

PUBLIC EXAMINATION, 
of bankrupt, 320. 

PUBLIC POLICY, 91 96, 150. 



QUASI-INDORSEMENT, 258. 



QUEENSLAND, 

amendment of Bills of Exchange Act» 185, 199, 249. 
. special provisions re crossings, 159. 
separation from N.S.W., 57. 
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RAISED AMOUNT, 226, 244, 245, 247. 

RATIFICATION, 

express and implied, 235. 
of cheque to payee, 236. 
bank, 237. 
of forgery, 244. 

infant's contract, 40, 67. 

acts of manager, 279. 

REAL PROPERTY ACT, 

mortgage under, 285, 288, 289. 

RECEIVER ^ 

of a bank account, 101. 

REFER TO DRAWER, 150. 

REGISTERED OFFICE 
of company, 72. 

REGISTRAR IN BANKRUPTCY, 
powers, 321. 

REGISTRATION, 

of bill of sale at Petty Sessions, 296. 
liens, 302. 

REMITTANCE, 

by bank, of draft for special purpose, 132. 
customer, for special purpose, 211. 

REMITTEE, 

no right to draw by cheque, 150. 

RESTITUTION, 

by order, under Crimes Act, 97. 
of money banked, 101. 
stolen money, 118. 

RESTRICTIVE INDORSEMENT, 255. 

RIGHT TO OPERATE, 85. 

ROYAL MINT, 

branch in Sydney, 108, 110, 111. 
Melbourne, 110. 
Perth, 110. 

RULING OFF AN ACCOUNT, 54. 
Y 
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SAFE CUSTODY, 
deposit for, 16. 
gratuitous, 16. 
for reward, 16. 

whether a banker's function, 65. 
liability of bank, 17. 

SALE, 

alienation by, 21. 

requisites at Common Law, 21. 

by Statute of Frauds, 22. 
of shares or stock, 24. 
interest in lands, 39. 
lands, contract for, 39. • 

property and repurchase not a mortgage, 285. 

SALE OF GOODS ACT, 22. 

SANS BECOUR, 

indorsement, 256. 

SAVINGS BANK BOOKS, 138. 

SAVINGS BANK OF N.S.W. 
is a bank, 64. 

SCOPE OF AUTHORITY, 79, 304. 

SEAL, 

contracts of corporations, 83. 

necessary to a deed, 21. 

effect on negotiable document, 71. 

SECRECY, 

duty of, 65, 84, 93, 103. 
oflScer's oath of, 103. 

SECRETARY OF COMPANY, 
authority, 77. 
forging companies' cheques, 253. 

SECURITIES, 

collateral to guarantee, 312. 
lost by bank, 312. 
rights of surety, 312. 
municipal loans, 80, 83. 
what may be taken by bank, 304. 

in Victoria, 305. 
validity, 326. 
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treatment of on bankruptcy of debtor, 327, 328. 

sale required by O.A., 329. 

foreclosure in bankruptcy, 329. 

see Mortgages, Liens, Guarantees. . 

SEQUESTEATION OEDER, 
effect of, 321. 
against whom, 345. 
a reason for dishonouring cheque, 148. 

SET OFF, 

accounts at separate branches, 265. 
between banker and customer, 55. 

SHARES, 

are choses in action, 24. 
company buying its own, 25. 

SHEEP, 

mortgage of, 300, 301, 303. 

SHIPS, 

property in, 25. 
mortgage of, 294. 

SIGNATURE, 

bank to know customer's, 202. 
to guarantee, 306, 310. 

by agent, 307. 
by registered company, 73. 
forged, to cheques or bills, 205, 226, 227, 232. 
per proc, effect of, 225. 
unauthorised, 225, 235. 

SMALL DEBTS RECOVERY ACT, 296. 

SOUTH AUSTRALIA, 

date of separation from N.S.W., 57. 

SOVEREIGNS, 

foreign, as parties to a contract, 35. 

SPANISH DOLLARS, 
used in Australia, 108. 

SPECIAL CROSSINGS, 
added by banks, 162. 
definition of, 155, 159, See Crossep Cheque. 



gPECIAL IXDOBSE3IEXT, 255. 

gPBCIALTY DEBT8, 46. 

SPECIFIC PEBFOBICAXCE 
of eoDtraet, 42. 

HTAFF. ^ee OmcDM. 

HTAMP DUTY, 

on hank notes, 113. 

bills and demand drafts, 214. 
datj of banks as to, 214. 
before aeeeptanee, 214. 

HTATEMENT OP AFFAIB8, 
of bankrupt, 320, 

HTATION PK0PEBTIE8, 

of bank, authority of braneh manager, 278 

STATUTE OP FBAUD8, 
see. 4, 39, 
see. 17, 22. 
guarantee; B9, 259, 307. 

STATUTE OF LIMITATIONS, 

in force in Australia, 57. 

effect of, 57. 

when it does not run, 58. 

application to banking, 59, 86. 

to bank notes, 60. 

si)ecialty debts, 60, 61. 

simple contract debts, 46, 47. 

effect on guarantees, 313. 
STATUTE LAW, 

in rclMtion to banking, 5. 

a source of Law of Personal PropcMty, 4. 

STOCK, 

a chose in action, 24. 

STOCK, MORTGAGE, 303, 304. 
H(»fturacy in, 303. 
in Victoria, 803. 

STOLEN CHEQUE, 156. 176. 

SURETY, 

liabilities on bunl^ruptcy, 325. 
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SURETY— con^d. 

variation of contract behind back of, 308. 
rights of, 308, 311, 312, 314. 

SUSPENDING PAYMENT, 322, 341. 

SYDNEY MINT ACT, 111. 

SYDNEY MINT, 

established in Sydney, 108, 110, 111. 
a branch of Boyal Mint, 108, 110, 111. 

SYDNEY MINT PROCLAMATION, 1900, 112. 



TASMANIA, 

Statute of Limitations in, 57. 

TELEGRAM, 

no presentment by, 266. 

correction of dishonour notice, 270. 

TELLER, 

paying forgery, 227. 

TENANT FOR LIFE, 

paying trustee's account to, 88. 

TERMINOLOGY 

of Law of Personal Property, 9. 

THIEF, 

bank account of, 89, 94. 
dealings with cheques, 156, 176. 

THIRD PARTY, 

disclosing account of or to, 106. 
rights to current account, 89. 

TIME, REASONABLE, 
for acceptance, 216. 
customary, 217. 

TERMS, 

acceptance, 200. 
allonge, 256. 
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TERMS -cou/rf. 

bailment, 15. 

bank, 62. 

bank notes, 127. 

bill of exchange, 200. 

bill of sale, 295. 

chattel, 10. 

chattel personal, 9, 10, 123, 295. 
real, 9. 

cheque, 139. 

chose in action, 9, 124. 

chose in possession, 9, 124. 
I Common Law, 6. 

! conversion, 15, 169. 

I currency, 113. 

customer, 178. 

delivery, 13. 

Equity, 6, 7. 

forgery, 221. 

indorsement, 256. 

Law of Banking, 1. 

law merchant, 4. 

liquidated damages, 42. 

money, 107, 110, 113. 
' mortgage, 280. 

Municipal Law, 2. 

negotiable instrument, 120. 
I payment, 335. 

' penalty, 42. 

persons natural and artificial, 66. 

personal chattel, 295. 

property, 3, 4. 

possession, 10, 12. 

property, 10. 

promissory note, 200. 

real property, 2, 3. 

trover, 15. 

uttering, 221. 

TIME, 

giving to principal debtor, effect on guarantee, 309, 314. 
for repayment of mortgage, 286, 288. 
by bill of sale, 296. 
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TITLE, 

possession attached to, 297. 

of holder if cheque crossed not negotiable, 158. 

defective, to cheque, 176. 

TOEEENS TITLE, 

mortgage of land under, 288. 

TOETS BY BANK, 272, 274, 278. 

TEADE MAEKS, 30. 

TEANSFEE. See Alienation. 
by way of mortgage, 282. 
of shares, effect of, 25. 

TEOVEE, 

action of, 15. 

TEUCK ACT, 

definition of money, 107. 

TEUE OWNEE, 

of a cheque, who is, 163, 164. 
see Conversion of Cheques. 

TEUST ACCOUNTS, 75. And see Breach of Trust. 

TEUST ESTATE, 

dealing with trustee's account, 88. 
TEUSTEE, 

banker is not ordinarily, 87. 

bankrupt estate assigned to, 316. 

confirmation of appointment, 317. 

dealing with banks, 75. 



ULTRA VIEES, 71, 79, 82„ 
UNAUTHOEISED INDOESEMENT, 260. 
UNCOMMUNTCATED ENTEY, 214. 

USEE, 

of a bill, what amounts to, 214. 
UTTEEING, 

definitions, 221. 

estoppel in respect of, 254. 
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VALUATION 

of securities, in bankruptcy, 329, 330. 

VKBIFICATION 

of indorsement, 203. 

VESTING OBDEB 

in bankruptcy, lOL 

VICTOBIA, 

separation from N.S.W., 57. 

amendment of Instruments Act, 185, 19S. 

VOIDABLE TBANSACTION, 96. 

VOLUNTABY ALIENATION, 20, 326. 



WAGES, 

payable in money, 107. 

WESTEBN AUSTBALIA, 

Statute of Limitations in, 57. 

WITNESSES, 

to Common Law mortgage, 287. 
B. P. Act mortgage, 289. 

WOMEN. See MARRiEa) Wombn. 

WOBDS. See Terms. 

WBITING, 

where necessary to contract, 39. 

WRONGFUL DISHONOUB, 
action for, 93. 
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